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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,505 


TEXTILE AND APPAREL GROUP, AMERICAN 
IMPORTERS ASSOCIATION, et al., 
Appellants, 
Vv. 


FEDERAL TRADE COMMISSION, et al., 
Appellees 


APPELLANTS’ BRIEF 


STATEMENT OF ISSUES 


1. Whether under the Wool Products Labeling Act, and the due 


process clause of the United States Constitution, the Federal Trade 
Commission can bar distribution of wool products, alleged to be 
misbranded, without a hearing on the issue of misbranding and the 


entry of a reviewable order. 


2. Whether the Federal Trade Commission, under color lof its 
rule-making power, may convert its statutory authority to issue cease 
and desist orders against misbranded wool products into a licensing 


scheme barring the distribution of all imported wool products until 
the importer proves the absence of misbranding. 


STATEMENT OF THE CASE 


This is an appeal from an order granting summary judgment 
and dismissing a suit to declare invalid and enjoin the enforcement 
of a new regulation of the Federal Trade Commission, known as 
“Rule 36”. which purports to impose a comprehensive new regula- 
tory scheme upon the sale and distribution in commerce of wool 
products imported from abroad. It prohibits the shipment and dis- 
tribution of such imports in commerce unless and until they are re- 
leased by the Commission. and empowers anonymous members of 
the Commission’s staff to decide arbitrarily whether or not to release 
them. 


The regulation in question’ was issued on December 22, 1967 
over the strong dissent of Commissioner Elman (App. 40).2 Two of 


the other three Commissioners who participated in its issuance had 
also expressed serious reservations concerning the validity of its 
principal provisions prior to its issuance.?_ The effective date of the 
regulation was February 12, 1968. 


’ The full text of the regulation, together with the Commission’s “Statement 
of Basis and Purpose” and Commissioner Elman’s Dissenting Opinion is set forth 
as Exhibit! “C” to the Complaint below (App. 22). A pamphlet copy of the 
regulation itself is attached as Document A of Appendix II. 


2 “App.” page numbers refer to Volume I of the Appendix consisting of 
selected portions of the record below. Volume II of the Appendix herein con- 
sists of pamphlet copies of the regulation and statutes involved, and certain 
legislative proceedings cited by the parties. The documents in Volume II are 
designated by letters A through G. 


30On November 1, 1967, Commissioner Mary G. Jones filed a Separate 
Statement lobjecting to two provisions of Rule 36, i.e.: ““(1) the provisions deny- 
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On February 5, 1968, the American Importers Association and 
34 individual concerns engaged in the importation of wool products, 
filed this action for declaratory judgment and injunctive relief on 
behalf of themselves and other importers affected by the new regula- 
tion. The Complaint alleges that the novel restrictions and proce- 
dures improvised by the Commission in the said regulation exceed 
the Commission’s authority under the Wool Products Labeling Act 
and the Federal Trade Commission Act and that they violate ‘the 
procedural safeguards of plaintiffs’ rights which Congress provided 
in those statutes and in the Administrative Procedure Act. A sepa- 
rate count alleges that if the Wool Products Labeling Act were con- 
strued to authorize the procedure adopted by the Commission in 
Rule 36, it would violate the due process clause of the Fifth Amend- 

| 


ment.* ! 


On February 9, 1968, the plaintiffs applied for a preliminary 
injunction and temporary restraining order against enforcement of 
the new regulation by the Commission pending the determination 
of its validity upon the merits of the Complaint herein. The Court, 


i 
ing the importer the option of furnishing either test results or samples for the 
Commission to test, and (2) requiring the importer to bear the expenses of test- 
ing which the Commission may require.” Although Commissioner Jones did not 
re-file her statement when the rule was finally issued on December 22, 1967, 
the provisions to which she objected in the earlier version remain unchanged in 
the rule as issued. See also concurring opinion of Commissioner Macintyre of 
September 30, 1965, in R. H. Macy & Co., FTC Docket 8650 wherein he 
expresses “considerable doubts” about the authority of the Commission to 
promulgate any regulation “requiring the testing of wool products before their 
introduction in commerce.” CCH Trade Regulation, 1 17344, p. 22509. 


41n another separate count, the Complaint alleged violation of the General 
Agreement on Tariffs and Trade, an executive agreement between the United 
States and 74 foreign countries; but plaintiffs did not seek summary judgment 
on that count since it involved disputed issues of fact, and they do not tely on 
it for purposes of this motion. | 


per Hart. J.. denied the temporary restraining order; but on Feb- 
Tuary 16, 1968. after a full day’s hearing, specially set, it granted 
the preliminary injunction as sought. Judge Hart's ruling is set forth 
at App. 71. and the Findings of Fact and Conclusions of Law upon 
which the preliminary injunction was predicated is reproduced at 
App. 73. 


At the aforesaid hearing of February 16. 1968, three associa- 
tions of manufacturers engaged in the domestic production of wool 
products sought and were granted leave to intervene in opposition 
to the Complaint below. They are: The National Association of 
Wool Manufacturers. the Northern Textile Association and the Na- 
tional Knitted Outerwear Association. On April 24, 1968, the said 
Intervenors noted an appeal to this Court from the preliminary in- 
junction entered by Judge Hart.” 


On April 9. 1968. the Government filed a motion to dismiss or 
in the alternative for summary judgment “on the grounds that the 
Complaint fails to state a claim on which relief can be granted and 
that there is no genuine issue of any material fact and defendants 
are entitled to judgment as a matter of law”. App. 78. 


On May 20. 1968 plaintiffs filed a cross-motion for summary 
judgment upon the ground that “Rule 36” exceeded the defendants’ 
statutory powers and violated the procedural safeguards of plaintiffs’ 
rights under the Wool Products Labeling Act, the Federal Trade 
Commission Act and the Administrative Procedure Act. App. 117. 
The intervenors followed on June 21, 1968 with a motion to dis- 
miss for lack of jurisdiction, asserting that no justiciable case or con- 
troversy was presented by the Complaint. App. 119. 


5 National Knitted Outerwear Association, et al. v. Textile and Apparel 
Group, et al., No. 22,149. That appeal was never briefed or argued; it was dis- 
missed by this Court’s order of December 5, 1968 upon motion of the appel- 
lants therein. 


The Decision Below 


All three motions were heard by Judge Corcoran, District 
Judge, on the regular motions’ calendar for October 16, 1968. The 
Court heard counsel for each of the parties in support of their re- 
spective motions but allowed no time for rebuttal argument (Tran- 
script p. 51). On October 19, 1968, the Court granted defendants’ 
motion for summary judgment, denied plaintiffs’ motion for sum- 
mary judgment; and granted the intervenors’ motion to dismiss. 
Counsel were so advised by postcard from the Clerk’s Office. No 
written opinion was issued and the Court made no oral comments 


from the bench which shed any light on the reason for the decision. 


The Court granted the Government’s motion for summary judg- 
ment on the merits and the intervenors’ motion to dismiss for lack 
of jurisdiction in the same order (App. 121); but it gave no indication 
as to whether the determining factor in its decision was the interven- : 
ors’ argument that the case was not ripe for adjudication (7: ranscript, 
pp. 29-40) or the Government’s argument that notwithstanding the 
lack of any provision for notice, hearing, or a reviewable order in the 
regulation itself, an aggrieved importer could get a hearing on 
the issue of misbranding in the Customs Court or in the District 
Court. (Transcript, pp. 5-6) The form of order submitted by| the 
Government and signed by the District Judge on November 4, 1968, 
(App. 121) made the granting of intervenors’ motion to dismiss for 
lack of jurisdiction follow from the granting of the Government's 

motion for summary judgment on the merits but this attempted 


rationale hardly reconciles the underlying inconsistency. | 
Judge Hart had granted the preliminary injunction against en- 
forcement of the rule in spite of his “extreme reluctance to enjoin 


any branch of the executive department” because: “(ijt does ap- 
pear to the Court that Rule 36 clearly fails to provide due Process, 


in that it does not provide any proper method whereby an importer 
will receive notice. hearing. and review procedures of decisions to in 
effect bar his products or forfeit his bond.” App. 71. 


In granting summary judgment on the merits and vacating Judge 
Hart's preliminary injunction. Judge Corcoran did not explain 
whether he did so because he found that the regulation did provide 
for a due process hearing. or because he did not find any legal re- 
quirement for such a hearing. A subsequent ruling of Judge Corco- 
ran’s suggests that he completely misunderstood the basis for Judge 
Hart's earlier decision. 


In denying plaintiffs’ Motion for Stay Pending Appeal,® Judge 
Corcoran made the following observation from the bench: 


i'l am conscious of the fact that Judge Hart did 
issue a preliminary injunction, but if I read the 

i papers correctly, it wasn’t on any of the points 
that have been raised before me. It was on the 
question of whether a proper hearing had been ac- 
corded the parties and not on the issues that have 
been presented in my Court.” App. 123. 


The issue before Judge Hart was not whether the parties to this 
action had been accorded a hearing by the Commission prior to the 
promulgation of Rule 36. It was not the lack of a proper rule- 
making hearing, but the lack of any provision for an adjudicatory 
hearing in the regulation itself that was the basis for Judge Hart’s 
preliminary injunction. This was likewise the gravamen of the Com- 
plaint below as well as plaintiffs’ motion for summary judgment, as 


On October 28, 1968 plaintiffs moved in the Court below to stay the 
effectiveness of the decision below pending appeal and to continue in effect the 
preliminary injunction which had been previously entered, until this Court could 
determine the validity of Rule 36. Judge Corcoran denied this motion on 
November 6, 1968, and on November %, 1968, this appeal was noted. 


may be seen from Section I of the argument which follows, which 
is the argument made in Section I of plaintiffs’ brief on the Motion 
for Summary Judgment below. 


SUMMARY OF ARGUMENT 


The new enforcement scheme for imports which the Commis- 
sion has adopted in Rule 36 is substantially the same as the provi- 
sion which the Commission unsuccessfully sought to have included 
in the Wool Products Labeling Act itself, and which was considered 
and rejected by the Congress in 1939 when the Act was passed. 


Under the statutory enforcement scheme of the Wool Products 
Labeling Act as passed by Congress, the Federal Trade Commission 
has no power to bar the shipment or distribution of wool products 
in commerce except by issuing a complaint under $ 5(b) of the Fed- 
eral Trade Commission Act, proving misbranding at an adversary 
hearing before an impartial examiner, and entering a cease-and-desist 
order appealable under § S(c), F.T.C.A. | 


Contrary to the Wool Products Labeling Act, Rule 36 creates a 
presumption that all wool imports entering the United States, are 
misbranded unless and until the importer proves otherwise. It bars 
their shipment and distribution in commerce unless and until they 
are “released”, and the decision to release them or not is made ex 
parte by unidentified subordinate employees of the Commission. No 
administrative hearing of any sort is provided. No record is made. 
No findings of fact or conclusions of law need be stated. No oppor- 


tunity is afforded for judicial review. 


The enforcement provisions of the Wool Products Labeling Act 
as passed by Congress were made to apply with equal force to im- 
ported and domestic wool products alike. The additional sanction 
of the penal bond contained in § 8 of the Act was made specially 


applicable to importers, but only as a penalty for violation, proved 
after hearing in accordance with the procedure set forth in § 5(b) of 
the Federal Trade Commission Act. Under Rule 36, all importers of 
wool products are subjected to forfeiture of liquidated damages for 
failure to redeliver their goods upon demand by the Commission, 
whether or not they have made any false representations or misla- 
beled any goods. 


Rule 36 in effect rewrites the Wool Products Labeling Act so 
as to convert the Commission’s statutory power to issue cease-and- 
desist orders into an assumed power to grant and deny licenses. 
After 30 years of enforcing the Act by means of the remedies pro- 
vided by Congress. the Commission has now decided that it needs 
the additional licensing powers over imports which Congress refused 
to confer at the time the law was passed. Instead of going back to 
Congress and asking it to enlarge its authority, however, the Com- 
mission simply assumed the additional powers, ipse dixit, and per- 
suaded the court below that what it was doing was just rule-making. 


The decision below not only confers upon the Commission 
powers which Congress, in its wisdom, decided to withhold; but it 
deprives the appellants, and other importers subject to the Commis- 
sion’s regulation, of the procedural safeguards which Congress explic- 
itly provided in the Wool Products Labeling Act and the Administra- 
tive Procedure Act, and which the framers of the Constitution pro- 
vided in the due process clause of the Fifth Amendment. 


ARGUMENT 
I. 


OR IMPORTED WOOL PRODUCTS 
OMULGATED IN RULE 36 EX- 


POWERS AND VIOLATES 


A. The Wool Products Labeling Act sets forth the specific 
remedies available to the Commission for preventing 
the misbranding of Wool Products. 


The Wool products Labeling Act (sometimes referred to herein 
as “W.P.L.A.”) explicitly sets forth the remedies available to the 
Federal Trade Commission to ensure compliance with the Act’s 
labeling requirements. : 


$ 6(a) of the Wool Products Labeling Act, 15 U.S.C. 8 68d, en- 
titled “Enforcement of the Act”, provides that “except as other- 


wise specifically provided herein, this Act shall be enforced by the 
Federal Trade Commission under rules, regulations, and procedure 
provided for in the Federal Trade Commission Act” (sometimes re- 
ferred to herein as “F.T.C.A.”).” Section 6(a) goes on to specify that: 


The Commission is authorized and directed to 
prevent any person from violating the provisions of | 
this Act in the same manner, by the same means, and 
with the same jurisdiction, powers, and duties as 
though all applicable terms and provisions of the Fed- 
eral Trade Commission Act were incorporated into 
and made a part of this Act; and any such person 
violating the provisions of this Act shall be subject 
to the penalties and entitled to the privileges and | 


7Pamphlet copies of the Wool Products Labeling Act and the Federal 
Trade Commission Act are attached in Appendix II as documents “B” and 
“C” respectively. 
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immunities provided in said... . Act. in the same 
manner, by the same means, and with the same juris- 
diction. powers, and duties as though the applicable 
terms and provisions of the said Federal Trade Com- 
mission Act were incorporated into and made a part 
of this Act. 

15 U.S.C. $ 68d(a) (Emphasis supplied). 


The Commission’s enforcement powers under the Federal Trade 
Commission Act are set forth in $5b of that Act. 15 U.S.C. § 45(b) 
which provides that whenever the Commission shall have reason to 
believe that any person is or has been engaging in any practice in 
violation of the Act. it shall issue a complaint stating the charges 
and giving notice of a hearing at which the respondent may appear 
and offer testimony in its own behalf. If after hearing, the Com- 
mission shall be of the opinion that the Act has been violated, it 
shall make written findings to that effect and shall issue an order re- 
quiring the respondent to cease and desist from the unlawful act or 
practice. §5(c) of the Federal Trade Commission Act makes such 
cease and desist orders, appealable to a United States Court of Ap- 
peals: and $5(1) provides that after such an order has become final, 
any person who violates it is liable to forfeiture and payment of a 
civil penalty in the amount of $5,000 for each violation or each day 
of continuance or failure to obey it. 


The procedure summarized above for the entry of a cease and 
desist order is the only remedy which Congress provided for viola- 
tion of the Federal Trade Commission Act and it is the principal 
remedy provided for enforcement of the Wool Products Labeling 
Act. In addition to this principal remedy, Congress also provided 
in the Wool Products Labeling Act for three ancillary enforcement 
remedies, added specifically to prevent misbranding of wool prod- 
ucts, i.e.: 
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§ 7(b), W.P.L.A., (15 U.S.C. § 68¢ (b)) which au- 
thorizes the Commission to seek and obtain a prelim- 
inary injunction in a United States District Court en- | 
joining the misbranding of wool products until the 
Commission issues a complaint and cease and desist 
order under § 6(a) of the Act; 

§ 7(a), W.P.L.A., (15 U.S.C. 68e (a)) in which the 
United States District Court is authorized to seize 
and confiscate misbranded wool products upon a 
proper showing by the Commission; and 

§ 8, W.P.L.A., (15 U.S.C. § 68f) which provides for 
the imposition of a penal bond upon the shipment of 
wool products by an importer found to have falsified 
or omitted the required documentation on shipments | 
from abroad. 


All of the foregoing enforcement provisions of the Wool Products 
Labeling Act apply with equal force to imported products as well 
as domestic products with the sole exception of § 8 which applies 
exclusively to imports. 


§ 8 requires that all imports of wool products into the United 
States shall be accompanied by invoices setting forth the informa- 
tion required under the Act and provides that the failure to set forth 
the required information in the said invoices or the falsification of 
any invoice or consignee’s declaration shall be considered an unfair 
and deceptive act or practice in commerce under the Federal Trade 
Commission Act. It provides that any person who falsifies or fails 
to set forth the said information in the said invoices or in the said 
declaration, “may thenceforth be prohibited by the Commission 
from importing, or participating in the importation of any wool 
products into the United States except upon filing bond with the 
Secretary of the Treasury in a sum double the value of the said 
wool products and any duty thereon, conditioned upon compli- 
ance with the provisions of this Act.” 15 U.S.C. 8 68f (Emphasis 
added.) 
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Under the statutory enforcement scheme, the Federal Trade 
Commission has no power to stop the shipment or distribution of 
wool products in commerce except by issuing 2 complaint under 
$5(b), F.T.C.A.. proving misbranding at an adversary hearing before 
an impartial examiner. and entering a cease and desist order appeal- 
able under $ 5(c). F.T.C.A. And the Commission has no authority 
to impose the penal condition of a bond upon a shipment of im- 
ported wool products unless the importer has been previously found 
to have falsified an invoice in violation of § 8, W.P.L.A. 


In Rule 36. the Commission has sought to impose what 
amounts to a preliminary injunction upon the shipment of imported 
wool products without ever having applied to any District Court 
therefor under § 7(b), W.P.L.A., supra; and it has conditioned the 
shipment iof imported products upon the posting of a penal bond, 
whether or not the importer has previously falsified an invoice or 
declaration in violation of § 8 of the Act. The new regulation in ef- 
fect rewrites the Wool Products Labeling Act so as to convert the 
Commission’s statutory power to issue cease-and-desist orders into 
an assumed power to grant and deny licenses. Instead of making the 
Commission’s staff prove misbranding before shipment of an im- 
porter’s goods is prohibited, as required by the Act, the regulation 
makes the importer prove that his goods are not misbranded before 
they are licensed or “released” for shipment without liability for 
liquidated damages under the bond. 


This! is not a case where the plaintiffs are trying to second-guess 
the Commission in the area of its expertise. Nor is the issue in this 
case of the reasonableness of an action taken by the Commission in the 
exercise of its discretion. The issue here is whether the Commission 
in the first instance had the power to adopt a new enforcement 
remedy which Congress never authorized and which Congress ex- 
pressly rejected when it passed the Wool Products Labeling Act. 
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In enacting the Wool Products Labeling Act, Congress | 
refused to confer upon the Federal Trade Commission | 
licensing powers over imports or the power to prohibit | 
the shipment of imports prior to a finding of violation | 
and the entry of a cease-and-desist order. | 
The remedy which the Commission now purports to enforce in 
Rule 36 was‘considered and rejected by Congress in 1939 when the 
Wool Products Labeling Act was passed. A separate enforcement 
scheme for imported wool products was included in the Bill as orig- 
inally reported out of the Committee on Interstate Commerce. Its 
provisions, although not as arbitrary as those adopted by the Com- 
mission in Rule 36, were similar in substance.2 Section 8 of the 
| 


original bill provided as follows: 
EXCLUSION OF MISBRANDED WOOL PRODUCTS 


Sec. 8. (a) Whenever the Commission has reason to believe | 
that any wool product is being imported, or offered for import, 
into the United States from any foreign country, in violation of 
the provisions of this Act, it shall give due notice and opportu-_ 
nity for appearance and hearing to the owner or consignee of | 
said wool product, who shall have the burden of proof to show 
said wool product is not being imported, or offered for import, 
in violation of the provisions of the Act. 
Upon giving notice of opportunity for appearance and hear- 
ing to such owner or consignee, the Commission shall certify | 
that fact to the Secretary of the Treasury, who shall thereupon—| 
| 
| 
8it is interesting to note that the remedy proposed by the Interstate Com- 
merce Committee (1) did not apply automatically to all imports of :-wool 
products entering the country, as does Rule 36, but only in those instances 
where the Federal Trade Commission had reason to believe that imports were 
misbranded; and (2) that although the burden of proof on the issue of mis- 
branding was imposed upon the importer, he was entitled under the Commit- 
tee Bill to notice and hearing before distribution of his goods could be barred 
or conditioned upon the posting of a penal bond. In all other respects, § 8 of 
the 1938 Bill is substantially the same as the enforcement scheme promulgated 
by the Commission on December 28, 1967. 
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1. Refuse admission and delivery of such wool product to 


the said owner or consignee: or 
= 


2. Authorize admission and delivery of such wool product 
to such owner or consignee pending examination, hearing, and 
decision in the matter, upon the execution of a penal bond for 
the amount of the full invoice value of such wool product, to- 
gether with the duty thereon, . .. 
Senate Report No. 1685, 75th Congress. 3d Session, pp. 10-11 
(Appendix II, Document “E”). 


That Bill. however. was never enacted. Section 8 of the Bill that 
was passed into law—and is the law today—made falsification of 
import invoices an unfair trade practice under $ 5, F.T.C.A., and it im- 
posed the condition of the bond only as a penalty for violation, supra, 
p. 9. In all other respects, the Act applied the same enforcement 
remedies to imports and domestic goods alike, and it gave importers 
the same procedural “rights, privileges and immunities” as domestic 
manufacturers. 


The Federal Trade Commission was undoubtedly familiar with 
this legislative history when it promulgated Rule 36. The fact that 
the Commission and the domestic manufacturers tried and failed to 
get Congress to impose this restrictive scheme upon imports did not 
deter them. They simply adopted it themselves and called it rule- 
making. Instead of going back to Congress and renewing their plea 
for the additional powers over imports,” they chose to address their 


“(t]he Congress is in frequent session, its doors open and its committees 
~ le. Its procedure is no more complicated than that of the courts. If an 

strative agency thinks that the real intent and purpose of a statute is 
broader than or different from its terms, it need only ask Congress for an 
enlargement or clarification. We are no longer in an age when such inquiry is 
impractical." Border Pipe Line Co. v. Federal Power Commission, 171 F.2d 
149, 153, 84 U.S. App. D.C. 142, 146 (D.C. Cir. 1948). 
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policy arguments to the Court below and asked it to authorize the 
remedy which Congress refused to authorize. | 
C. The Commission’s rule-making power does not au- 
thorize it to rewrite the Wool Products Labeling Act so 

as to convert its statutory cease-and-desist powers into 

licensing powers and deprive importers of the statutory 

hearing on the issue of misbranding. 


The Commission relies on the rule-making power conferred by 
the third paragraph of § 6(a), W.P.L.A., as its authority for promul- 
gation of Rule 36. It argued below that the power to make mules 
and regulations as may be necessary and proper for administration 
and enforcement of the Act “obviously does not limit the Commis- 
sion to the procedure specified in § 5(b) of the Federal Trade Com- 
mission Act. Appropriate enforcement procedures can also be pro- 
vided by rule-making.” | 

It is a fundamental principle of administrative law, poeces 
that ‘‘The power of an administrative officer or board to administer 
a federal statute and to prescribe rules and regulations to that end 
is not the power to make law.” Manhattan General Equipment Co. v. 
Commissioner of Internal Revenue, 297 US. 129. 134: 80 L.Ed. 
528, 531: F.C.C. v. American Broadcasting Co.. 347 U.S. 284, 296, 
98 L.Ed. 699 (1954). | 


The rule-making power found in the third paragraph of § 6(a) 
W.P.L.A. does not confer upon the Commission the right to! disre- 
gard the statutory enforcement scheme provided by Congress and to 
deprive importers of the privileges and immunities which C Ongress 
conferred in the second paragraph of § 6(a). It does not authorize 
the Commission to assume licensing powers that Congress refused 
to confer. 


16 


This basic principle was restated in Section 9 of the Adminis- 
trative Procedure Act which provides that: 

“A sanction may not be imposed or a substantive 
Tule or order issued except within jurisdiction dele- 
gated to the agency and as authorized by law.” 
5 U.S.C. $ 558(b). 

The Report of the Senate Judiciary Committee on the Admin- 
istrative Procedure Act indicates that the assumption of licensing 
powers by an agency whose enforcement powers are limited to the 
issuance of cease-and-desist orders was just the kind of ultra vires 
action Congress sought to prohibit in enacting § 9 of the Act. 


“[{A]gencies may not impose sanctions which have not 
been specifically or generally provided for them to 
impose. Thus, an agency which is authorized only to 
issue cease-and-desist orders may not set up a licens- 
ing system: and conversely a licensing authority may 
not assume to issue desist orders.” Administrative 
Administrative Procedure Act, Report of the Committee on the Ju- 
diciary, 79th Congress, Ist Session, Report No. 752, Sen. Doc. 248, 
p. 211. (Emphasis supplied.) Appendix II, Document “F.’’) 


The Committee Report goes on to explain that under $ 9 of 
the Act “a rule-making authority may not undertake to adjudicate 
cases.” Ibid. The determination whether or not to release an im- 
porter’s goods under Rule 36 constitutes an adjudication of the issue 
of misbranding. 


Hence the Federal Trade Commission cannot lawfully bar the 
sale or distribution of wool products in commerce without provid- 
ing the procedural safeguards of $ 5(b), F.T.C.A.,/? and if it seeks a 
preliminary injunction or seizure of the goods, it must file a com- 
plaint in the District Court and meet its statutory burden of proof 


10Cf. Administrative Procedure Act, 5 U.S.C. 8 554, 556, and 557. 
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under 8 7(a) and 7(b), W.P.L.A. In the administrative hearing un- 
der § 5(b), F.T.C.A., as in the two judicial remedies under | 8 4 
W.P.L.A., Commission counsel has the burden of proving misbrand- 
ing. Administrative Procedure Act, 5 U. S.C. § 556(d). 


| 
Rule 36, as Commissioner Elman recognized, “creates a presump- 
tion that wool imports entering the United States are misbranded 
unless and until the importer proves otherwise. The Commission’ s 
refusal to issue a notice of release need be supported only by its own 
ipse dixit. No administrative hearing of any sort is provided. No 
record is made. No findings of fact or conclusions of law need be 
stated. No opportunity is afforded for judicial review.” Page 2 of 
Commissioner Elman’s Dissent, Exhibit C to Complaint, Exhibit 2 2 


to appellant’s motion herein. 


The government argued below that even though Rule 36 itself 
fails to provide any opportunity for hearing, an aggrieved importer 
could ultimately get a hearing on the issue of misbranding| in a 
United States District Court or in the United States Customs Court. 
Under the regulation as promulgated by the Commission, however, 
the importer at no time gets a hearing on this issue. He does not 
get such a hearing before the Federal Trade Commission under the 
terms of the regulation itself. He does not get a hearing before the 
Customs Court because Rule 36 was not promulgated under the au- 
thority of any customs law”! : and he would not get an evidentiary 
hearing on the substantive issue of misbranding in any District Court 
because the Wool Products Labeling Act does not confer jurisdiction 
on District Courts to try the merits of statutory violations (except 
in those special cases the Federal Trade Commission itself seeks re- 


lief under $ 7(a) or (b)). He does not even get a hearing on the issue 


| 
| 
1 Precise Imports Corp. v. Kelly, 218 F. Supp. 494 (D.C.S.D.N.Y., 1963), 
aff'd 378 F.2d 1014, 1016. | 
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of misbranding if the Government brings suit for forfeiture of liqui- 
dated damages under the bond prescribed by Section (b) of Rule 36 
as the condition for shipment and distribution of goods prior to 
their “release” by the Commission./7 


The only remedy available to the importers whose rights are 
infringed’ by the Commission’s Rule 36 is the relief sought in this 
action: ie.. a declaratory judgment that the Commission was with- 
out authority to promulgate the regulation in the first instance and 
injunctive relief against its enforcement. 


O. 


JUDICIAL REVIEW OF THE VALIDITY OF RULE 36 PRIOR TO ITS 
ENFORCEMENT IS ESSENTIAL SINCE NO OPPORTUNITY FOR 
REVIEW OF THE COMMISSION’S ACTIONS THEREUNDER IS AF- 
FORDED BY THE REGULATION ITSELF. 


The Supreme Court has recently established that judicial review 
of the validity of an administrative regulation, such as the one here 
at issue, is properly sought and granted prior to enforcement of the 
regulation against the industry affected. Abbott Laboratories v. 
Gardner, 387 U.S. 136 (1967): Toilet Goods Assn. v. Gardner, 387 


#2 Rule 36(c) provides that “the failure to redeliver wool products to Cus- 
toms custody, after demand therefor, shall subject the importer to payment of 
liquidated damages as provided for in the bond ....” Nothing in the Regula- 
tion conditions forfeiture upon a finding of misbranding. In Precise Imports 
Corp. v. Kelly, supra, the Court of Appeals for the Second Circuit held that the 
government was entitled to forfeiture and liquidated damages under Form 7751 
Customs Bond (the same form as used under Rule 36, Government’s Exhibit 
B-1 below) upon the mere showing that the importer failed to redeliver the 
goods demanded by Customs; and that even if the importer obtained a declara- 
tory judgment that he had not violated the underlying statute involved, it would 
not constitute a defense to the Government’s suit for forfeiture under the bond. 
378 F.2d 1014 (2d Cir., 1967), cert. den. 389 U.S. 973. 
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| 
U.S. 158 (1967); Gardner v. Toilet Goods Assn., 387 U.S. 167 
(1967). 


The Abbott case challenged the validity of a regulation of the 
Food and Drug Administration governing the labeling of pharmaceu- 
tical products. The Court, in an opinion by Mr. Justice Harlan, upheld 


spe 9s nae s ~ | 
the plaintiffs’ right to the declaratory and injunctive relief sought. It 


held that: 
| 


“Where the legal issue presented is fit for judicial reso- | 
lution, and where a regulation requires an immediate 
and significant change in the plaintiffs’ conduct of | 
their affairs with serious penalties attached to non-| 
compliance, access to the courts under the Adminis- | 
trative Procedure Act and the Declaratory Judgment | 
Act must be permitted, absent a statutory bar or 
some other unusual circumstance, neither of which 
appears here.” 387 U.S. 153./7 


In Gardner v. Toilet Goods Association, supra, the court affirmed 
the granting of a declaratory judgment invalidating three other regu- 
lations issued by the Food and Drug Administration pertaining to 


the testing and certification of color additives and injunctive relief 
| 


against their enforcement. The regulations involved were} “self- 


executing” and had “‘an immediate and substantial impact upon the 
respondents.” 387 U.S. 167, 171. | 


The Federal Trade Commission’s Rule 36 has the same impact 
on importers of wool products as a class as the regulations at issue 
in the above cases had on the industries there affected. It is “self- 
executing”: it has “an immediate and substantial impact” upon the 
plaintiffs: and it requires them to make significant changes in their 
every day business. It requires detention of their goods at the port 
13.Cf, Administrative Procedure Act. 5 U.S.C. 88 702, 703. | 


20 


of entry and prohibits their shipment and distribution while employ- 
ees of the Commission decide whether to release them or hold them 
for laboratory testing. It puts the said importers in jeopardy of 
default on contract delivery dates: it imposes unjustified and burden- 
some costs: and it subjects them to unfair and prejudicial handicaps 

in competing with the sellers and distributors of domestically manu- 
factured goods. App. 46-60. 


This! is “a situation in which primary conduct is affected—when 
contracts must be negotiated. ingredients tested or substituted, [and] 
special records compiled.” Toilet Goods Assn. v. Gardner, 387 U.S. 
158. 164/* 


Even prior to the foregoing decisions of the Supreme Court, this 
Court had established that administrative action by the Federal 
Trade Commission affecting an entire industry was reviewable on a 
complaint for preliminary injunction and declaratory judgment. B. F. 
Goodrich Co. v. Federal Trade Commission, 208 F.2d 829, 93 U.S. 
App. D.C. 50 (D.C. Cir. 1953). That case involved an order of the 
Federal Trade Commission establishing quantity limits on automobile 
tires under the Robinson Patman Act. In an opinion by Judge Pret- 
tyman, the court reversed the District Court’s dismissal of the com- 
plaint and remanded it to the District Court for consideration on the 
merits of the declaratory and injunctive relief sought, observing that 
“the contemplated effects of the order will be industry-wide” and 


14The regulation in Toilet Goods Assn. v. Gardner, a companion case to 
Gardner y. Toilet Goods Assn., supra, required persons subject to the Act to 
permit employees of the Food and Drug Administration access to manufacturing 
facilities, processes and formulae involved in the manufacture of color additives. 
The court held that judicial review was premature since “refusal to admit an 
inspector here would at most lead only to a suspension of certification services 
to the particular party, a determination that can then be promptly challenged 
through an administrative procedure, which in turn is reviewable by a court.” 
387 U.S. 158, 165. 


2] 


| 
that “the threat of disruption of business as alleged in the complaints 
is immediate.” Id. p. 834. Cf. National Motor Freight Traffic Assn. 
y. United States, 268 F. Supp. 90, 93 (D.C., 1967). 


| 

In all of the above cases, the regulations in question were only 
enforceable upon an appealable order entered after administrative 
proceedings and a finding of violation. The underlying issue in all 
of those cases was whether it was appropriate to grant review in a 
pre-enforcement suit for declaratory and injunctive relief or to wait 
until an administrative order had been entered upon violation, and 
an appeal or petition for review had been filed under the statute! No 
such alternative avenue of review is available here. Unlike the plain- 
tiffs in the Goodrich case, and in the Food and Drug cases discussed 
above, the importers subject to Rule 36 have no administrative rem- 
edy or statutory appeal from decisions barring the sale or distribu- 


tion of their goods. 
| 


The only provision for appellate review of Commission action 
under the Wool Products Labeling Act is § 5(c) of the Federal Trade 
Commission Act which provides for the filing in a United States 
Court of Appeals of a Petition for Review from orders to cease and 
desist entered by the Commission upon the record made after ¢om- 
plaint, hearing and findings of fact. 15 U.S.C. § 45(c). Rule 36. 
however, makes no provision for the entry of an appealable order 
either by the Commission or by a Court. It purports instead to pro- 
hibit by administrative fiat the shipment and distribution of all ‘wool 
products imported from abroad unless and until the Commission 
releases them. Since Congress never authorized the imposition of 
such a sweeping prohibition and/or restriction upon an entire class 


of wool products, it did not provide any statutory procedure for its 


appellate review. 


Because there is no statutory appeal or other remedy at law 
available to the importers subject to Rule 36, the need for pre- 
enforcement review of the validity of that regulation is much stronger 
here than in any of the prior cases decided to date. 


CONCLUSION 


For the foregoing reasons. we respectfully submit that the deci- 
sion below should be reversed and that the District Court should be 
directed to enter judgment 

(a) declaring Rule 36 invalid under the Wool Products Labeling 
Act and the due process clause of the United States Constitution; 
and 


(b) enjoining enforcement of the said regulation as prayed for 
by the Complaint herein. 
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WHATEVER AUTHORITY THE TARIFF ACT OF 1930 
MAY VEST IN THE CUSTOMS SERVICE, IT CANNOT 
BE INVOKED BY THE FEDERAL TRADE COMMISSION TO 
JUSTIFY ITS DISREGARD FOR THE REQUIREMENTS OF 
THE WOOL PRODUCTS LABELING ACT. 


Recognizing the wide discrepancy between the | statutory 
requirements of the Wool Products Labeling Act and the provisions 
of Rule 36, the Commission has belatedly cast about in an effort to 
find another statute which would provide some colorable legal 
authority for its new regulatory scheme. 


1. The first extraneous authority the C ‘ommission sought to 
invoke was the Food and Drug Law which. unlike the Wool 
Products Labeling Act. explicitly prohibits the importation of foods, 
drugs and cosmetic, that may be “adulterated. misbranded or in vio- 
lation [of the Focd and Drug Law]™ 21 U.S.C. 8 381(a).! See sep- 
arate opinion of FTC Chairman. Rand Dixon. App. 81. 


> Tre Commission now falls back on another extraneous sta- 
tte. ie: The Tariff Act of 1930 which authorizes the United 
States Customs Service to condition the delivery of imported mer- 
chandise from Customs custody upon a bond 


“to assure compliance with all applicable laws, regu- 
lations and instructions which the Secretary of the 
Treasury or the Customs Service is authorized to 
enforce until it has been inspected, examined or 
appraised and is reported by the appraiser to have 
been truly and correctly invoiced and found to 


comply with the requirements of the laws of the 
United States.” 


Tariff Act of 1930, 19 U.S.C. § 1499, Appendix II, Doc. D. The 
Commission’s attempt to take refuge behind the skirts of the Cus- 
toms Service. however, is equally futile. 


The Federal Trade Commission, not the Customs Service, is the 
administrative agency charged with enforcement of the Act’s label- 


1 The Chairman of the Commission argued that “Rule 36 does conform to 
the statutory pattern established by Congress in the case of imported foods, 
drugs, devices and cosmetics. . .” App. 84. Replying to Commissioner Elman’s 
Dissenting Statement characterizing Rule 36 as “‘a classic example of burning 
the house down in order to roast the pig” (App. 43), the Chairman argued that 
“the statutory provisions enacted by Congress to deal with imported food, 
drugs, devices and cosmetics, which Commissioner Elman would contrast with 
Rule 36, do not require that agency action be taken on the record and do not 
provide a right of judicial review.” App. 83. The Chairman’s Opinion did not 
cite any similar provision in the Wool Products Labeling Act, however. 


| 
ing requirements. Unlike the Food and Dmg Act, 21 U.S.C. §381(a), 
the Federal Hazardous Substance Act, 15 U.S.C. 8 1273, ‘or the 
Trademark Act of 1946, 15 U.S.C. 1125, the Wool Products’ Label- 
ing Act contains no ban or prohibition upon importation’ except 
where an importer has previously been found in violation) of the 
invoicing requirements of 8 8. 


3. The Government attempts to read into Section 8 of the 
Act a prohibition against the importation of misbranded wool pro- 
ducts similar to that contained in the above statutes.? As we have 
previously shown, however, (Appellants’ Brief, pp. 11-15). Congress 
in enacting Section 8 of the Wool Products Labeling Act refused to 
bar the importation of unlicensed or unbonded imports, as originally 
recommended by the Committee on Interstate Commerce. Instead. 
it imposed special disclosure requirements and made falsification of 
the required information in customs invoices relating to wool pro- 
ducts “an unfair method of competition, and an unfair and decep- 
tive act or practice, in commerce under the Federal Trade Commis- 
sion Act.” It thereby designated the Federal Trade Commission. 
and not the Secretary of the Treasury or the Customs Service, as the 
tribunal to determine the truth or falsity of wool products labeling 
and invoicing. The enforcement remedy for unfair trade practices 
is a cease-and-desist order entered in accordance with the procedure 
set forth in § 5(b) of the Federal Trade Commission Act. And under 
§ 8, only importers who have been so found to have falsified the 
required information may “thenceforth” be prohibited by the Cus- 
toms Service from importing without filing customs bond. 


7In promulgating Rule 36, the Commission, itself, did not try to stretch 
§ 8, W.P.L.A. into a ban on all wool products whose labeling has not been 
approved in advance. § 8 was not one of the provisions cited by the Commis- 
sion as authority for Rule 36. See Statement of Basis and Purpose, App. 32. 


4. The enforcement scheme of Section 8 is clear and unambig- 
uous. Its plain language can be construed by this court within the 
four comers of the Wool Products Labeling Act itself and without 
reference to what particular Congressmen may have said at the hear- 
ings which) preceded it or at Appropriations Committee hearings 
which followed many years later? 


Nevertheless. the Government would have this court infer from 
an ambiguous comment by a Senator that in substituting the invoice 
disclosure requirement and the bond penalty for the licensing scheme 
stricken from $ 8 of the original Bill (App. II, Document E), Con- 
gress was not really making any change at all. It suggests that in 
deleting 2 provision authorizing the Commission to bar the importa- 
tion of wool products until they have been tested and licensed, Con- 
gress intended to have the Federal Trade Commission and/or the 
Customs Service do the exact same thing by rule-making. The state- 
ment of Senator Schwartz. on which the Government relies, pointedly 


3The Government argued below and in its Opposition to Appellants’ 
Motion for Injunction Pending Appeal in this Court (p. 3) that “Rule 36 was in 
fact promulgated at the strong urging of Congress”, citing the colloquy between 
the Commission and a few protectionist Congressmen from the large textile- 
producing states as reported in recent hearings of Congressional Appropriations 
Committees! (Exhibits 1 through 6 attached to Affidavit of Henry Stringer, 
Director of Bureau of Textiles and Furs, App. II, Doc. G). See also F.T.C. 
Brief, p. 7. These self-serving statements were made in the course of appropria- 
tions hearings at which the merits of Rule 36 were not at issue and before a 
Committee which had no jurisdiction to initiate amendments to the Wool Pro- 
ducts Act. While appellants do not deny the influence of Congressmen on these 
strategic appropriations committees can bring to bear on the policy of admini- 
strative agencies, we do deny that pressure by individual Congressmen on behalf 
of constituents represents an ex post facto expression of legislative intent by the 


Congress as a body. 


observes that the new provision was substituted so as to avoid “the 
unjust burden that might be imposed on importers under S-3502.°% 


The Senator goes on to observe that the new provision “fol- 
lows the principle and utilizes the forms and procedures provided 
for in the Tariff Act of 1930.”” The Government would read into 
this imprecise statement, an intention on the part of the Congress 
to impose the same “unjust burden” on importers indirectly 
through administrative action under a catch-all clause in 19 U.S.C. 
$ 1499 as it refused to impose in the statute itself. The “customs 
principle, forms and procedure” to which the Senator referred. how- 
ever, was not any catch-all clause in another statute, but the expli- 
cit provisions Congress enacted in Sec. 8, itself, calling for the inclu- 
sion of additional wool content information in the invoices and 
other customs documents required by the Tariff Act of 1930, and 
prohibiting the importation of wool products by any person found 
to have falsified the required documents, except upon filing bond 
with the Secretary of Treasury. 15 U.S.C. Sec. 68f. 


That this was the understanding of the Federal Trade Com- 
mission at the time the bill was passed is indicated by the testi- 
mony of Henry Miller, Assistant Director of the Commission’s 
Bureau of Fair Trade Practices, who appeared on behalf of the 
Commission at the hearing of the House Committee on Interstate 
and Foreign Commerce, “to assist the committee in making an ex- 
planation of the differences which exist in the present bill . ||. and 
the bill on which hearings were held last year. . .” . Hearing of 
House Committee on Interstate and Foreign Commerce re HR 944, 
76th Cong., Ist Session, March 1, 1939, p. 11. At that hearing, the 


st Sess., 


4 Hearings before Subcommittee of Senate Committee on oan Com- 


merce on $-162, Wool Products Labeling Act of 1939, 76th Congress, 
at p. 7. F.T.C. Brief, p. 21. 


following colloquy took place between Congressman Wolfenden and 
Mr. Miller: 


“Mr. Wohenden. With reference to imported fab- 
rics—and ve import too much cloth, in my opinion— 
suppose a manufacturer on the other side labels 
merchandise ‘all wool’. What are you going to do in 
a czse of that kind? 

“Mr. Miller. This bill provides quite stringent pro- 
visions in regard to imports. It provides that the 
Customs Bureau can put the importer—the import- 
ing concern—under bond. and may even exclude 
their products from entry when they once have been 
known to falsify a label.” Id. p. 21. (Emphasis 
supplied.) 


Nowhere in Mr. Miller’s testimony is anything said about pro- 
hibiting importation of wool products or imposing the bonding 


requirement on importers before they have been found to have falsi- 
fied a label or invoice, as the Federal Trade Commission now seeks 
to infer as'an afterthought. And nowhere in Mr. Miller’s testimony 
is there any suggestion that the Federal Trade Commission or Cus- 
toms intended to treat imports differently from domestic products 
by testing them before they were offered for sale in commerce. 


5. The extent of the authority over wool products conferred 
upon the Secretary of the Treasury by the catch-all clause of 19 
U.S.C. § 1499 has never been judicially considered in any reported 
case to date. No decisions construing or applying its general lang- 
uage have been cited by the Government’s Brief and we have found 
none. It is unnecessary, however, to decide this question of first 
impression on this appeal; for it is clear under the Administrative 
Procedure Act, that whatever authority the Secretary of the Treas- 
ury or the Customs Service may have by virtue of 19 U.S.C. 8 1499, 


it cannot be borrowed by the Federal Trade Commission for the 
purpose of this case, 


8 9 of the Administrative Procedure Act. prohibits an admini- 
strative agency from imposing any sanction or substantive rule 
“except within jurisdiction delegated to the agency and as author- 
ized by law” (5 U.S.C. § 558(b), emphasis added). The report of 
the Senate Judiciary Committee on the Administrative Procedure 
Act, explains that this provision means that “no agency may under- 
take directly or indirectly to exercise the function of some other 
agency. The sub-section confines each agency to the jurisdiction 
delegated to it by law.” (Emphasis added.) Appendix II. Document 
F. | 


The Customs Service itself has issued a regulation purporting 
to exercise whatever statutory authority it may have over wool 
products by virtue of 19 U.S.C. § 1499.5 If all that the Commission 
contemplated in Rule 36 was to cooperate with the Customs Serv- 
ice in its enforcement of 19 U.S.C. $ 1499, as the Government now 
asserts, the issuance of a brand new regulation. which on its face 
purports to be a self-sufficient. comprehensive and independent Teg- 
ulatory scheme, was hardly necessary. Rule 36 does not supplement 
the existing Customs regulation; it supersedes it. 


| 
6. The Administrative Procedure Act also provides that Notice 
of Proposed Rule-Making shall be given setting forth, inter alia. “ref- 


erence to the legal authority under which the rule is proposed”. $ 
U.S.C. § 553(b)(2). Neither the Notice of Proposed Rule-Making 
under which Rule 36 was issued or the Statement of Basis and Pur- 
pose that was incorporated in the regulation as finally published, 
cited the Tariff Act of 1930 as authority for the regulation; § 6(a) 
of the W.P.L.A. was the only authority cited. App. 37. 


519 C.F.R. $11.12. F.T.C. Brief, p. 12. 


The Federal Trade Commission in its Notice of Proposed Rule- 
Making for Rule 36 made no reference to the Tariff Act of 1930 or 
to the regulation ised by the Customs Service thereunder. At no 
time during the ccurse of the 15-month rule-making proceeding that 
ied up to the issuance of Rule 36 did the Commission invoke auth- 
Ority under that statute. It cannot retroactively rely on it now that 
the regulation has been finally issued. Cf. National Motor Freight 
Traffic Assn, v. United States, 268 F. Supp. 90 (D.C. 1967). 


7. Congress in the Wool Products Labeling Act constituted the 
Federal Trade Commission as the expert tribunal for adjudicating 
questions of wool products labeling and it explicitly provided for 
the procedure to govern such adjudications. The statutory scheme 
of the Wool Products Labeling Act purported to cover, and it did 
cover, both domestic and imported wool products. 


The provision of the Tariff Act of 1930 authorizing the Secre- 
tary of Treasury or the Customs Service to retain custody of impor- 
ted merchandise until it has been “inspected, examined or appraised 
and is reported by the appraiser to have been truly and correctly 
invoiced and found to comply with the requirements of the laws of 
the United States” does not supersede the specific regulatory scheme 
for wool products which Congress enacted in the Wool Products 
Labeling Act. Where Congress intended to authorize the Customs 
Service to bar the importation of commodities prior to a finding of 
misbranding, it has done so in clear and unmistakable language. 
Food and Drug Act, 21 U.S.C. § 381, the Hazardous Substances Act, 
15 U.S.C. § 1273, and the Trademark Act, 15 U.S.C..8 1125. Cf. 
Sugarman v. Forbragd, 267 F. Supp. 817 (N.D. Calif., 1967). It did 
not do so in the case of the Wool Products Labeling Act. As the 
Court of Appeals for the 9th Circuit stated with regard to another 
Federal Trade Commission rule: 


“We do not think it proper for this court to amend | 
the Federal Trade Commission Act nor to permit it! 
to be amended by a Commission rule, in the absence | 
of a stronger showing of congressional intent than | 

has been made here, and in the presence of express | 

provisions in the enabling legislation creating other | 
agencies . . . to accomplish the result sought.” 


Flotill Products, Inc. v. Federal Trade Commission. 358 F.2d! 
230 (9 Cir., 1966). 


I. 


THERE IS NO JUSTIFICATION IN LAW FOR THE FEDERAL 
TRADE COMMISSION’S ATTEMPT TO ADJUDICATE ISSUES 
OF MISBRANDING OF WOOL PRODUCTS, IMPORTED ios 
DOMESTIC, WITHOUT A HEARING. 


Notwithstanding the clear language of the Wool Products Label- 
ing Act that any person violating the Act shall be “subject to the 
penalties and entitled to the privileges and immunities provided in 
Federal Trade Commission Act” (8 6(a), W.P.L.A.). the Government 
argues that the Commission is not required to accord an importer 
the statutory hearing provided by $ 5(b), F.T.C.A. 

It blatantly asserts that Commission employees can require 
detention of an importer’s goods indefinitely without any hearing at 
all. And it sees no violation of due process in the C ommission” $s 
attempt to adjudicate charges of misbranding ex parte by arbitrary 
decree of its own enforcement officials. 


It admits that under Rule 36 the determination whether to bar 
the sale and distribution of an importer’s goods is made ex parte by 
an anonymous Commission employee on the basis of a report from 
a private testing laboratory selected by the Commission. It! admits 


that this determination is made without any hearing at which an 
| 
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importer can cross-examine the laboratory technician who made the 
test. without any opportunity to adduce countervailing evidence, 
without any findings of fact and without the issuance of any order. 
The Government does not deny that under Rule 36, the importer’s 
goods are automatically detained at the port of entry until they are 
released by an employee of the Commission and that the mere fail- 
ure of a Commission employee to act constitutes the sanction. Once 
an importer’s goods are detained at the port, neither the Federal 
Trade Commission nor any of its employees need do anything before 
the goods rot in the warehouse. The importer has no right to obtain 
release of his goods no matter how many tests are performed or 
what the results may have been. 


The Government’s defense of this flagrant denial of due process 
is threefold: 


(1) The Commission does not intend to enforce Rule 36 
unfairly or arbitrarily. (2) Even if the Commission does act arbi- 
trarily, an importer has no rights because Congress has the power to 
prohibit the importation of anything it may choose without provid- 
ing for a hearing and the Federal Trade Commission can exercise 
this Congressional power by administrative rule-making. (3) If this 
exercise of unbridled power offends the conscience of the Court, 
some importer may some day be able to persuade some District 
Court, or perhaps the Customs Court, to give him a hearing although 
the Government itself recognizes that this is most unlikely since Con- 
gress has not conferred jurisdiction on either the Customs Court or 
the United States District Courts to try disputed factual issues of 


SUnder Rule 36, the required testing is performed by a laboratory desig- 
nated by the Commission, under test methods and sampling procedures desig- 
nated by the Commission and this test result is conclusive on the issue of fiber 
content. Rule 36(e). It is not even clear that the importer has a right to sec 
the laboratory report, let alone to cross-examine the person who prepared it. 


1] 


wool products content and labeling under the Wool Products L bel- 
ing Act or a regulation purportedly issued thereunder. 


1. The Commission’s first point—the matter of its good eter 
tions—does not require serious argument. If the intentions of Gov- 
ernment officials in exercising arbitrary power were germane to the 
issue of due process, our Government would not be the consti 
tutional democracy it is today. Whenever a law is challenged as vio- 
lating the due process clause, the official charged with enforcement 


generally proclaims his good intentions. 


We do not for a minute doubt the Commission’s good faith or 
its good intentions in administering Rule 36. We concede that Fed- 
eral Trade Commission officials would try to be fair in adjudicating 
questions of misbranding that may arise with regard to wool imports. 
Questions of wool content and labeling are not simple, cut and 
dried matters that can be mechanically determined. however. 


As the Commission’s own Hearing Examiner recognized jin a 
case that was closely identified with the issuance of Rule 36, the 
testing of wool products “is not an exact science.” No machine 
has yet been invented that will automatically measure the per¢ent- 
ages of the various component fibers in a given fabric. The testing 
of wool products containing the various blends of wool. reused 
wool, reprocessed wool. cashmere, mohair. etc.. is an expensive and 
laborious process. It involves problems in the selection of a repre- 
sentative sample to be tested, the microscopic examination of! the 
sample, measurement of fiber diameters under microscopic projec- 
tion, and the counting of individual fibers of various descriptions 
and measurements by human beings exercising subjective judgment 
and subject to human error. App. 61 to 64. The problems 


7Trial Examiner's Initial Decision Jn the Matter of R. H. Macy & Co., 
E.T.C. Docket No. 8650, Finding No. 112, App. 64. | 
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encountered in the Macy case, are indicative of the kinds of prob- 
lems that continually arise in the administration of the Wool Prod- 
ucts Labeling Act. App. 50-51. 


Government officials—-even employees of the Federal Trade 
Commission with the best of intentions—are not infallible. That is 
why Congress in its wisdom decided that the only reliable way to 
determine the tme facts on disputed issues of wool product label- 
ing is by means of an adversary hearing on a record made before an 
impartial examiner with findings and order subject to review as pro- 
vided in Sec. 5 of the Federal Trade Commission Act. 


5 


2. This Court does not, therefore, have to reach the question 
of whether the Wool Products Labeling Act would have been uncon- 
stitutional if Congress had not provided for such a hearing. The 
Government's reliance on the 1904 decision in Buttfield v. Strana- 
han is in any case misplaced.2 Even if the Government’s reading of 


8The statute in that case prohibited the importation of the lowest grades 
of tea which, the court held, “in effect, was the fixing of a primary standard, 
and devolved upon the Secretary of the Treasury the mere executive duty to 
effectuate the legislative policy declared in the statute”. Buttfield v. Stranahan, 
192 U.S. 470, 496. The importer in that case asserted that he has “‘a vested 
right to engage as a trader in foreign commerce and as such to import teas into 
the United States . . .” and that the establishment and enforcement of the legis- 
lative standard deprived him of property without due process. Id. 492. The 
Supreme Court relying on the plenary power of Congress over foreign com- 
merce, held that the importer was not entitled to a hearing with regard to the 
standards fixed by the Secretary of the Treasury under authority delegated by 
the statute. The Buttfield case involved substantive due process and is hardly 
dispositive of the procedural due process issue raised by Rule 36. Nothing in 
Justice White’s Opinion in that case holds that Congress can empower the Sec- 
retary of the Treasury or other executive department or agency to adjudicate 
statutory violations involving fraud or misrepresentation without a due process 
hearing. 
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Buttfield is correct,—which we seriously doubt? —and Congress in the 
exercise of its powers over foreign commerce could have directed 
the exclusion of misbranded imports without a hearing, it does not 
follow that the Federal Trade Commission can do the same thing in 
the exercise of its rule-making authority. Whatever the outer limit 
of Congressional power over imports may be, Congress has not exer- 
cised it with regard to wool products; not has it authorized the Fed- 


eral Trade Commission to do so for it. | 


| 

Congress has authorized neither the Federal Trade Commission 
nor the Customs Service to arbitrarily decide issue of wool products 
misbranding without a hearing. The most Congress has authorized 
Customs to do in the first paragraph of § 8, W.P.L.A. is to see to it 
that imports are “stamped, tagged or labeled” in the form prescribed 
by the Act to show wool content and that the invoices accompany- 
ing shipment set forth the required information. The determination 
whether the wool content is in fact as represented on the label and 
whether the information set forth in the invoice is true or false must 
be made by the Federal Trade Commission after hearing, finding 
and reviewable order as prescribed by Sec. 5 of the Federal Trade 
Commission Act. | 


None of the cases cited by the Government's Brief hold that an 
administrative agency may adjudicate questions of statutory viola- 


tion without a due process hearing. | 


9The Government cites the Burtfield case for the proposition that the 
power of Congress over foreign commerce is so broad that Congress could 
have directed the exclusion of misbranded products without an adjudicatory 
hearing on the issue of misbranding. It has cited no judicial decision in which 
the Buttfield case has been so applied, however, and there have in fact been 
no such cases in the 65 years since Buttfield was decided. The issue has not 
arisen because in every instance where Congress has prohibited the importation 
of misbranded products, or products otherwise tainted by fraud, it has|pro- 
vided for a hearing on the issue of fraud. Cf. Food and Drug Act, Hazardous 
Substances Act and Trademark Act, supra, p. 9. | 
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The Moog Industries and Universal-Rundle cases cited by the 
Commission both involved cease-and-desist orders issued by the 
Commission under Sec. 5(b) of the Federal Trade Commission 
Act29 The issue vefore the Court was the Commission’s discre- 
tion to salect cases for prosecution in the exercise of its statutory 
power under that section of the Act. In both cases the Commis- 
sion proceeded after notice. hearing and written findings of fact: 
and it entered a reviewable order as provided in Sec. 5(b) F.T.C.A. 


Similarly in Ewing vy. Mytinger & Casselberry, 339 U.S. 594, 
the Food and Drug Administration was acting as party plaintiff, 
not as judge. The issue was whether the Food and Drug Admini- 
stration could bring suit for seizure of misbranded articles without 
holding an administrative hearing on the issue of probable cause.// 
Like the Food and Drug Act provision involved in Ewing v. 
Mytinger & Casselberry. the Wool Products Labeling Act provides 


for seizure of misbranded goods and like the Food and Drug Act, 
it also provides for a judicial hearing in the District Court on the 
Government’s complaint. W.P.L.A. 8 7(a). If the Commission pro- 


!9Mfo0g Industries v. Federal Trade Commission, 355 U.S. 411 (1958); 
Federal Trade Commission v. Universal-Rundle, 387 U.S. 244 (1967). 


1119 Abbott Laboratories v. Gardner, the Supreme Court disposed of Mytinger 
with the following comment: 


“To equate a finding of probable cause for proceeding against 
a' particular drug manufacturer with the promulgation of a self- 
operative industry-wide regulation, such as we have here, would 
immunize nearly all agency rulemaking activities from the cov- 
erage of the Administrative Procedure Act.” 


387 U.S. 136, 147; 18 L. ed. 2d 681, 691. 
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ceeded in accordance with that statutory remedy, there would be 
no question as to an importer’s right to hearing and no violation of 
due process. The Commission, however, has ignored the remedies 
provided by Congress and fashioned its own remedy in Rule 36 that 
impounds an importer’s goods without any hearing at all, either be- 


fore the goods are detained or thereafter. 


3. The Government has answered its own argument that the 
Customs Court or a U.S. District Court would give an accused 
importer a hearing on whether or not his goods were misbranded 
even if the Federal Trade Commission does not. See F.T.C. Brief. 
p. 30, footnote 10. | 


As the Government well knows, the jurisdiction of the United 
States Customs Court is confined to cases arising under the customs 
laws and regulations issued by the United States Customs Seryice 
thereunder. The Customs Court has no jurisdiction to review actions 
of the Federal Trade Commission or members of its staff under the 
Wool Products Labeling Act. And as we have shown, supra, p.| '7-8, 
Rule 36 is a regulation of the Federal Trade Commission. not the 
Customs Service, promulgated under the Wool Products Labeling 
Act, not the Customs laws. 

| 

The alternative remedy hypothesized by the Government is 
equally far-fetched. The suggestion that District Courts throughout 
the country should now start to try factual issues of wool products 
labeling which the Commission is charged by statute to determine. 
and that the courts should try these cases “de novo”, without bene- 
fit of anv administrative record. is offensive to the fundamental 
principles of administrative law governing the division of functions 


as between the courts and the federal agencies. | 
| 


The District Court’s jurisdiction to try the merits of the statu- 
tory violation presented by the Precise Imports case, on which) the 


lo 


Government would rely. was based upon the fact that the statute 
there involved—the Switchblade Knife Act. 15 U.S.C. $ 1242—was 

a criminal statute of the United States. The United States District 
Courts have origir.al jurisdiction to try violations of the criminal 
laws of the United States. 18 U.S.C. $ 3231. The District Courts 
have no jurisdiction, statutory or otherwise, to adjudicate violations 
of the Woo! Products Labeling Act except in those limited instances 
where the Federal Trade Commission sues for seizure of the goods 
under $ 7{a). or for a preliminary injunction under § 7(b). 


It is true that District Courts have inherent jurisdiction to enter- 
tain suits for equitable relief from unauthorized administrative 
action. whether in the form of the traditional writ of mandamus or 
2 suit for declaratory judgment and injunction under $ 10 of the 
Administrative Procedure Act, 5 U.S.C. § 703. But in granting an 
extraordinary remedy of this sort, the issue for judicial determina- 
tion is not whether a given shipment of wool products is labeled 
correctly or not; it is whether in so deciding, the agency exceeded 
its authority or abused its discretion.’ _ Under the judicial proceed- 
ings envisioned by Government counsel, there would be no admini- 
strative record on which to base such determination no matter how 
much enforcement experience the Commission had had under Rule 
36’? There would not even be before the court an order entered 
or reviewed by the Commission itself:/4 the case would arise merely 


42 “I is true that $ 10(a) [A-P.A., 5 U.S.C. $ 702] states that ‘any per- 
son suffering legal wrong because of an agency action . . : shall be entitled to 
judicial review thereof.’ However, neither this provision nor any other clause 
extends the jurisdiction of federal courts to cases not otherwise within their 
competence.” Gustavsson Contracting Co. v. Floete, 278 F.2d 912, 914 (2nd 
Cir., 1960}. See also Almour v. Pace, 193 F.2d 699 (D.C. Cir., 1951). 


13Cf. F.T.C. Brief, p. 33. Intervenor’s Brief, p. 18. 


143¢ any order were provided for under Rule 36 before an importer’s 
goods were barred, it would be reviewable by a U.S. Court of Appeals where 
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upon the refusal of some anonymous subordinate employee of the 
Federal Trade Commission to issue a Notice of Release undér Rule 
36. 


| 
The Federal Trade Commission’s issuance of an unauthorized 
regulation depriving an entire industry of its rights under the Wool 
Products Labeling Act does constitute the kind of arbitrary and 
unlawful administrative action for which equitable relief has always 
been available. That is the relief sought by the Complaint herein. 
But it sounds like a page out of Lewis Carroll when the Government 
suggests that the availability of equitable relief from unauthorized 
administrative action under an invalid regulation. validates the regu- 
lation itself. 


Hl. 


THE IMPORTANT LEGAL ISSUES RAISED BY RULE 36 
SHOULD BE RESOLVED IN THIS CLASS ACTION IN 
WHICH THE LEADING MEMBERS OF THE INDUSTRY 
ARE REPRESENTED RATHER THAN IN A MULTIPLICITY, 
OF SUITS BROUGHT AT SOME LATER DATE BY SEP- 
ARATE IMPORTERS. 


The appellees argue that this Court should not decide the valid- 
ity of Rule 36 now, in this class action brought by the American 
Importers Association and 35 importers of wool products represent- 
ing the industry affected. Notwithstanding the fact that the Govern- 
ment, itself, sought and obtained summary judgment on the merits 
of Rule 36 in the Court below, it now asserts that decision of the 
issues presented by this appeal would be more appropriate at some 
later date after the regulation has been enforced, presumably in the 
course of individual actions filed by importers in the various District 
Courts where shipments of imported woolens are impounded. | 


jurisdiction “to affirm, enforce, modify or set aside orders of the Commission 
shall be exclusive.” F.T.C.A. § 5(d), 15 U.S.C. $ 45 (d). 
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The appellees do not explain how this kind of piecemeal and 
overlapping litigation would aid in the disposition of the legal issues 
raised by this appea) or promote the cause of justice. They would 
rely on Toilet Goods Association v. Gardner, where the Supreme 
Court held that the plaintiffs had not exhausted their administrative 
remedy. and that judicial review was, therefore, premature. 387 U.S. 
158. 165, 18 L. Ed.2d 697, 702-3. 


Under Rule 36, however, the importers have no administrative 
remedy. No further enforcement proceedings are necessary in order 
to bring the full brunt of Rule 36 to bear on the industry. All 
Shipments of wool products entering the United States will be held 
up at the port and detained initially for periods varying from three 
days, at the New York Port, to a matter of weeks at the other ports 
of entry, App. 46-59. Thereafter shipments may be held up indefi- 
nitely at the whim of a subordinate FTC employee” without any 
legal recourse available to the importer to obtain their release. 


As shown above, pp. 16-18, the only cause of action available 
to an importer whose goods are wrongfully detained under Rule 36 
is a suit for declaratory judgment that the regulation is invalid for 
the same reasons stated in the complaint herein. In such a suit, the 
court would not try the facts of the alleged misbranding that led to 
the detention of the plaintiff's goods; it would have no jurisdiction 
to do so. Supra, pp. 15-17. Nor would there be any administrative 
Tecord to review. The issues for adjudication would be no different 
than the issues now before this court in this case, i.e., whether the 
Commission had the authority to promulgate the regulation in the 


45 Since the burden of proving the absence of misbranding is imposed on 
the importer and all testing is done at the expense of the importer, there is no 
practical or legal limit to the number of shipments that Commission employ- 
ees can detain for testing. 
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| 
first instance, and whether the importer had been deprived of the 
right to a hearing on the issue of misbranding. 


The only effect of postponing adjudication would be to encour- 


age piecemeal disposition of these issues and to make the litigation 


more expensive and time-consuming for all concerned. In Gardner 
v. Toilet Goods Association, the Supreme Court quoted with appro- 
val the comment of the District Court for the Southern Es of 
New York in this regard: 


“I conclude that in a substantial and practical business 
sense plaintiffs are threatened with irreparable injury 
by the obviously intended consequences of the chal- 
lenged regulations. and that to resort to later piece- 
meal resolution of the controversy in the context of 
individual enforcement proceedings would be costly 
and inefficient, not only for the plaintiffs but as well 
for the public as represented by the defendants.” 


387 U.S. 167, 173, 18 L Ed.2d 704, 709. 


We can well appreciate why the intervening associations of 
domestic manufacturers are so anxious to defer judicial review of 
Rule 36. They have lobbied long and hard for protection against 
the competition of foreign imports and while they have not been 
able to persuade Congress, itself. they have (with the aid of influen- 
tial Congressmen, App. II, Doc. G) succeeded in getting the Federal 
Trade Commission to do in Rule 36 what Congress has declined | ‘to 
do. Even if Rule 36 is invalid as contrary to the statute. the longer 
the day of reckoning can be put off. the longer the importers will 
be handicapped by the delays, uncertainties and additional expenses 


imposed and the greater the windfall to the domestic mills. 


We do not, however, understand why the Federal Trade C om- 
mission would not welcome an early decision on the legal questions 
| 
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raised by! their new regulation. We cannot understand why they 
should resist preenforcement review and adjudication of these fund- 
amental legal issues on this appeal. As far as the Commission is 
concerned, it wou'’d seem pointless to go to the trouble and expense 
of setting up the machinery involved in the enforcement of Rule 36 
only to have it dismantled at a later date if the regulation is declared 
invalid. As the Supreme Court observed in Abbott Laboratories v. 
Gardner. "a pre-enforcement challenge by nearly all [members of 
the industry] is calculated to speed enforcement. If the Govern- 
ment prevails. a large part of the industry is bound by the decree; 
if the Government loses. it can more quickly revise its regulation.” 
387 U.S. 136, 155, 18 L. Ed.2d 681, 695. 
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BRIEF OF APPELLEES, NATIONAL 
KNITTED OUTERWEAR ASSOCIATION, ET AL. 


This brief is submitted on behalf of three appellees who were 
| 


allowed to intervene as party defendants in the District Court-~ 


National Knitted Outerwear Association, National Association of 
| 
i 


wool Manufacturers, and Northern Textile Association. 


These appellees, 


following permission to intervene (App. 65), filed not only an 


| 
answer to the complaint (App. 76) but also a motion |to dismiss that 


complaint on jurisdictional grounds (App. 119). The motion to 


dismiss was granted by the District Court (App. 121), along with 
| 


the Federal Trade Commission's motion for summary judgment, and the 
« 


granting of that motion to dismiss forms one aspect 


now pefore tnis Court. 


of the appeal 


The briefs of the other parties to this appeal have properly 


stated the nature of this case and the issues raised before this 


Court. There are no factual Gisputes or differences. This brief 
will therefore be confined to an analysis of the legal propositions 
involved, an analysis which the appellees believe leads inevitably 


to the conclusion that the judgment below should be affirmed. 
SUMMARY OF ARGUMENT 


i. The Federal Trade Commission had clear authority under 
Section 6(a) of the Wool Products Labeling Act to promulgate Rule 
36. Section 6(a) gives two basic types of power to the Commission: 
(A) Except as otherwise specifically provided, the Commission is 
to enforce the Wool Products Labeling Act through the powers and 
@uties provided for in the Federal Trade Commission Act; and (B) 
The Commission is authorized to make rules and regulations relating 
to the disclosure of information, to cause inspections and tests 
of wool products, and to act in cooperation with other agencies of 
the Government. 

The first type of delegated power, wherein the techniques of 
the Federal Trade Commission Act are to be employed, relates to those 
areas of enforcement where the reach of the Wool Products Labeling 
Act coincides with that of the Federal Trade Commission Act--i.e., 


those areas where the products or practices have somehow entered 


-2- 


“into commerce” with the states or territories of the United States. 
But the Federal Trade Commission Act has no provision barring 

the importation of misbranded products or requiring the proper label- - 

ing of imported products. That Act, in other words, has no counter- 


part of Section 8 of the Wool Products Labeling Act.| When acting 


with respect to this area of enforcement, an area chat reflects the 
broad foreign commerce power of the Government, the commission must 
rely upon the other specific powers granted to it by Section 6(a)-- 
“ | 

the powers to make rules for disclosure of information, to cause 
inspections and tests to be made, and to.act in cooperation with 
other agencies. When drawing upon these specific powers in treat- 
ing with foreign imports, the Commission is not bound by or restrict- 
ed by the procedures set forth in the Federal grade Commission Act. 


The Commission could thus promulgate Rule 36 without regard to the 


provisions of that Act respecting full adversary-type proceedings. 
And it did so in full cooperation with the Bureau of Customs, an 
agency charged by law (19 U.S.C. §1499) with testing imports to 
insure compliance with such legislation as the Wool] Products Label- 
ing Act. Cf. 21 U.S.C. §381. 
2. Because Rule 36 reflects the plenary foreign commerce power 
of the Government and because it is derived from soon portions of 


Section 6(a) of the Wool products Labeling Act that are unrestricted 


by the Federal Trade Commission Act, it is neither ‘relevant nor 
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fatal that Rule 36 assertedly (a) fails to provide for a full 
administrative hearing on the misbranding issue, or (b) converts 
the cease-ané-desist powers under the Federal Trade Commission Act 
into a licensing power. 

By its very nature, the power of the Government to control 
and exclude imports implies some sort of licensing or testing system. 
And the repeated dGecisions of the Supreme Court have made plain that 


an importer has no enforceable right to a full administrative hear- 


ing as to whether the prescribed conditions for a product's admission 


to the country have been met. See Buttfield v. Stranahan, 192 
U.S. 470 (1904); Board of Trustees v. United States, 289 U.S. 48, 
57 (1933); Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 
886, 895 (1961); see also Sugarman v. Forbragd, 267 F.Supp. 816, 
824-825 (N.D. Cal., 1967). An importer injured by the action of 
the Commission or the Bureau of Customs in testing or excluding a 
wool import may be entitled to some form of relief under the Admin- 
istrative Procedure Act or before the Customs Court. But at the 
point of actual importation, there is no constitutional or enforce- 
able right to an adversary-type hearing on the question of mislabeling. 

Recognition of the plenary foreign commerce power that underlies 

Rule 36 suffices to dispose of all the questions raised by the 
appellants on this appeal. i 


3. Quite apart from the merits of this appeal, a serious 


question remains whether pre-enforcement judicial review may be 
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| 
had at this juncture of an administrative regulation Like Rule 36. 
That regulation has not yet been imposed on any appellant; it has 
not denied any rights of any appellant or fixed any legal relationship 
with respect to any imported wool product. It cannot be said how 
Rule 36 will affect any of the appellants. will monices of release 
| 
be refused? Will bonds be posted? Will testing be required? Will 
| 
there be reason to suspect misbranding? “What will be the basis of 
any determination to PORTERS testing or to bar an importation? 

The prematurity of this effort to secure a prose declaration 
as to the validity of Rule 36 is demonstrated by the recent Food 
and Drug trilogy in the Supreme Court. Abbott peraeonies Vv. 
Gardner, 387 U.S. 136 (1967): Toilet Goods Ass'n v- Gardner, 387 


U.S. 158 (1967); Gardner v. Toilet Goods Ass'n, 387 U.S. 167 (1967). 
A Goupexison between Rule 36 and the food and drug regulation in- 
volved in the second of those three cases (387 U.S. 158) reveals 

that Rule 36 is no more ripe for review than the food and drug 
regulation there involved: in. both- instances, the regulation is not 

a self-executing directive to an entire industry but tathex envisages 
discretionary action by administrative agents in the context of part- 
jeular circumstances that have not yet occurred. the ruling of the 
Supreme Court that such a regulation is not yet ripe for judicial 
review (387 U.S. 158) is fully applicable to this ae 


. | 
4. While the appellants have not renewed the contention on this 


| 
appeal, the action of the District Court in dismissing their claim 
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that Rule 36 violated Article III of GATT (General Agreement on Tariff 
and Trades) was plainly correct. Article III provides that each of 
the contracting nations shall accord products imported from another 
contracting nation treatment no less favorable than that accorded 

like products of national origin. Article XXIII of GATT provides 

that any violation of such a commitment shall be a subject of 


negotiation and arbitration as between the contracting nations. 


No provision is made in GATT for private rights enforceable in the 


domestic courts of any nation. 

In those circumstances, the decisions of the Supreme Court 
Clearly dictate that a domestic court decline to adjudicate or enter- 
tain a claim by a private party that Article III of GATT has been 
violated. United States v. Ferreira, 13 How. 40, 47-48 (1851); 

Chae Chan Ping v. United States, 130 U.S. 581 (1889); Whitney v. 
Robertson, 124 U.S. 190 (1888). The District Court had no alternative 


but to dismiss the second count of the complaint. 


ARGUMENT 


1. The Federal Trade Commission_has statutory authority to 
promulgate Rule 36. 


As stated by the Commission in promulgating Rule 36, “Such 
action is taken pursuant to the authority given to the Federal 
| 
Trade Commission under paragraph (a) o£ Section 6 of the wool 
Products Labeling Act of 1939 (54 Stat. 1131; 15 U.S.C. 68d) ." 
| 


App. 37. The statutory pattern fully confirms the accuracy of that 
. | 


statement. | 
| 


Section 6(a) of that Act commences with the provision that, 


"Except as otherwise specifically provided herein," the Act shall 
; 


be enforced by the Commission “under rules, regulations, and pro- 


cedures provided for in the Federal Trade Commission Act." And 
Section 6(a) continues with an authorization and airéction to the 
Commission “to prevent any person from violating” the Act “in the 
same manner, by the same means, and with the same jurisdiction, 
powers and duties as though all applicable terms and provisions of 


the Federal Trade Commission Act were incorporated into and made 
| 


a part of" the Wool Products Labeling Act. Any person violating this 


Act "shall be subject tovthe penalties and entitled to the privileges 
and immunities provided in said Federal Trade Commission Act." 
The appellants stop their reading of Section 6 (a) at this point. 


They assume that the foregoing provisions constitute the sole juris- 


dictional basis for promulgating any rule or regulation under the 
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Wool Products Labeling Act, a jurisdictional basis which confines 
the Commission to the same jurisdiction and powers of enforcement 
as provided in the Federal Trade Commission Act. That assumption 
is not only misplaced but is Girectly contradicted by the succeeding 
portions of Section 6(a). 

A proper reading of these opening provisions of Section 6 (a) 


necessitates an understanding that much of the Wool Products Labeling 


Act, like the Federal Prade Commission Act, is directed toward the 


introéuction “into commerce" of misbranded products. Section 2 (h) 
of the Wool Products Labeling Act, 15 U.S.C. §68(h), defines 
“commerce” in the usual broad fasnion, emphasizing that it means 
commerce between or with the states and territories of the United 
tates. And Section 3, 15 U.S.C. §68a, proscribes the introduction 
“into commerce” or the sale or distribution “in commerce" of 
misbranded wool products. Such introduction or sale is defined 
by Section 3 as “an unfair method of competition, and an unfair and 
deceptive act or practice, in commerce within the meaning of the 
Federal Trade Commission Act.” 

Because of this incorporation of the “in commerce" proscriptions 
of the Wool Products Labeling Act into the principles of the 
Federal Trade Commission Act, it is both practical and meaningful 
to authorize the Commission to utilize the jurisdictional and 
enforcement powers of the Federal Trade Commission Act in adminis- 
tering the "in commerce” provisions of the Wool Products Labeling 
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Act. The Federal Trade Commission Act is itself dirdcted exclusively 


toward the prevention of unfair methods of competitidn “in commerce” 


and unfair or deceptive acts or practices "in commerce." 15 U.S.C. 
| 


| 
§45(a) (1). And to the extent that these two Acts deal with practices 


of the United States, even where the trade or commerce originates in a 


| 
foreign land, Congress has directed that the Commission's powers of 
| 


relating to trade or commerce with one or more states or territories 
| 
| 
c 


enforcement be identical under both Acts. 
The critical fact ae emerges from any comparison of the 

two Acts, however, is that the Federal Trade Commission Act does not 

purport to deal with testing or exclusion of foreignl products at the 


point of importation. At the most, that Act deals with misbranding 


or deceptive practices concerning foreign products only after they 
: | 


have in some manner entered “into commerce" with the states or 
territories of the United States. See, €-9-. W.M.R. Watch Case 

Corp. v. Federal Trade Commission, 120 U.S. App-D.C. 20, 343 F.2d 

302 (1965); and see opinion of the Commission in R.H.Macy & Co., Iinc., 
Docket No. 8650, reprinted at App. 95. At no point does the Act 
proscribe the importation of misbranded products or establish testing 
standards for products being imported. 


In contrast, Section 8 of the Wool Products Labeling Act, 15 


U.S.C. §68f£, provides for the exclusion from commerte, at the point 


of importation, of foreign wool products that are misbranded. 
| 
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Labeling requirements for such imports are there established and 
various penalties are provided for those domestic consignees who 
falsify or omit pertinent information from their invoices. Con- 
Gemnation, injunctive and criminal remedies are also provided. See 
Sections 7 and 10, 15 U.S.C. §§68e, 68h. 

t is in light of the importation standards of Section 8 that 


it becomes pertinent to go forward with a reading of the succeeding 


portions of Section 6(a), the portions which the appellants would 


submerge into insignificance. Those are the portions to which the 
Commission specifically pointed in its promulgation of Rule 36 
(App. 37) and those are the portions that explain why the Federal 
Trade Commission Act limitations and provisions become irrelevant 
in this importation context. 

More specifically, the third paragraph of Section 6 (a) 
authorizes and directs the Commission “to make rules and regulations 
for the manner and form of disclosing information required by” the 
Act--including Section 8--and “to make such further rules and regu- 
lations under and in pursuance of the terms of said sections as may 
be necessary and proper for administration and enforcement." The 
fourth paragraph of Section 6(a) then authorizes the Commission 
“to cause inspections, analyses, tests, and examinations to be made 
of any wool products subject to" Section 8, and "to cooperate with 
any department or agency of the Government" in the execution of 


these powers. 


In other words, the Commission is expressly authorized to 
establish rules for disclosing information as to imports, to cause 


tests to be made of imports and to act in cooperation |with other 
agencies of the Government in so doing--to wit, the secretary of 

the Treasury and the Bureau of Customs. And these specific author- 
izations, which find no counterparts in the Federal trade Commission 


Act, must be deemed to be within the scope of the opening clause 
of Section 6(a)--"Except as otherwise specifically provided herein.” 


In short, the Federal Trade Commission Act is not the! source or the 


limitation of the Commission's power to enforce Section 8 by way 


of inspection or testing of imports pursuant to prescribed standards. 


To put the matter somewhat differently, the Commission is 


enjoined by Section 6(a) to follow the applicable terms and pro- 


cedures of the Federal Trade Commission Act wherever pertinent to 


the administration and enforcement of the Wool Products Labeling 
Act. But when the Commission is dealing with “rules and regulations 


| 
for the manner and form of disclosing information" as required by 


Section 8, or when it seeks "to cause inspections, analyses, tests, 


and examination" of foreign wool products at the point of importa- 


tion, there is no limitation in terms of the Federal Trade Commission 


Act. In those respects, the Commission is authorized to proceed 


in accordance with its own best judgment and in cooperation with 
| / 


Customs. authorities. 


As the brief of the Federal Trade Commission amply demonstrates, 
she Commission has promulgated Rule 36 with the foregoing statutory 
authorizations in mind and against a background of a Congressional 
recognition he Bureau of Customs was to aid in the enforce- 
ment of Section 8 of the Wool Products Labeling Act. Congress in 
1930 directed the 'Customs Service to examine and test imports to 
insure compliance with the laws of the United States. 19 U.S.C. 
§1499. And when the Wool Products Labeling Act. became law in 1939, 
Section 8 and other ane of that Act became part of the laws 
entrusteé to the Customs Service for compliance purposes. The 
Customs authorities recognized that duty in their promulgation of a 
regulation in 1941 dealing with examination of foreign wool products. 
6 Ped. Reg. 2480. The Commission's adoption of Rule 36 is simply a 
manifestation of the Congressional authorization of cooperation be- 
tween the Commission and Customs with respect to testing such imports 
to insure compliance with the Wool Products Labeling Act. 

In executing that type of cooperation with respect to imports, 
the Commission is no more bound by the procedures and the enforcement 
techniques of the Federal Trade Commission Act than is the Bureau of 
Customs. Section 6(a) has explicitly’ lent the expertise of the 
Commission in evaluating wool imports to the effectuation of the 


congressional policy of barring the importation of mislabeled wood 


products from abroad. Ina similar fashion, Congress has loaned 
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the expertise of the Food and Drug Administration to the examination 
at ports of entry, in cooperation with Customs pornoniiest of foods, 
drugs, devices and cosmetics being imported or offered for import 
into the United States. 21 U.S.C. §381; see Sugarman} v. Forbragqd, 
267 F. Supp. 817 (N.D. Cal., 1967). 

Thus a plain and proper reading of Section 6(a) makes obvious 
the power of the Commission to promulgate Rule 36 as an aid in 
implementing the unquestioned power of Congress to Dae misbranded 
an mislabeled wool products from entering this country. That 
power.is concentrated not on goods that are "in commerce" within. 


the country but on goods that are seeking entry to the United 


States at the various ports of entry. And because the power is 
| 


centered on goods prior to their becoming a part of domestic 
| 


commerce, the procedures and the enforcement techniques are 


| 
necessarily derived from broader sources than those described in 


such purely domestic legislation as the Federal Trade Commission Act. 
| 
That fact is critical in this appeal; it makes plain| the inevitablity 


and the correctness of the decision. of the District) Court. 


The foregoing statutory analysis also provides the answer 
to appellants’ contention that Rule 36 somehow constitutes a perm 


version of the Commission's rule-making powers in that (1) it fails 


to provide for a #ull hearing on the issue of misbranding as specified. 


by §5(b) of the Pederal Trade Commission Act, and (2) it seeks to 

convert the cease~and-desist powers under the Federal Trade Commission 

Act into a licensing power that Congress has not seen fit to confer. 
Once it is recognized that Section 6(a) of the Wool Products 

Labeling Act authorizes the Commission to promulgate regulations 

and to provide for testing, in conjunction with the Bureau of Customs, 

with respect to foreign wool products at the point of importation, 

“the contentions of the appellants lose their force. When dealing 

with the subject of foreign imports, as the Commission was here 

doing on Gelegation from Congress, the United States Government 

is dealing with what in a sense may be called a licensing system. 

So plenary is the power of Congress with respect to the exclusion 

of merchandise brought from foreign countries that Congress may in 

its discretion authorize the admission of imports on such conditions 

or in accordance with such "licensing" requirements as are deemed 


appropriate. Buttfield v. Stranahan, 192 U.S. 470, 492-493 (1904) . 


The objection that the Commission has established a licensing system 
| 


as to wool imports can carry no weight, therefore, as|long as the 
| 


Commission has acted pursuant to Congressional authorization--as 
it has in this instance. 
Equally fruitless is the contention that the commission erred 
in failing to provide in Rule 36 for a full-scale adversary proceeding 
on the issue of misbranding, augmented by judicial review of the 
administrative determination. Chairman Dixon of the Commission 
recognized, at the time Rule 36 was promulgated, that the true 
basis for the Commission's action lay in the foreign | commerce power 
. (of the Government, citing Buttfield v. Stranahan, 192 U.S. 470 
(1904), and Sugarman v. Forbragd, 267 F.Supp. 817 (s.D. Cal., 1967), 


in support of the procedural and enforcement policies announced 
| 

by Rule 36. See App. 81-84; 32 Fed. Reg. 15183. An appreciation 
of the scope of the constitutional power here saeectea demonstrates 
that Rule 36 cannot be considered deficient in its failure to 
prescribe a full administrative hearing as to the misbranded char- 
acter of an import. . 

The Supreme Court's decision in Buttfield v. gtranahan, supra, 
which in a real sense underlies Rule 36, reveals the broad and 


| 
plenary power of Congress to deal with imports as it) sees fit. 


In that case, involving an administrative refusal to admit into 
| 


| . 
the United States a shipment of tea found by a board of general 
| 


appraisers to be below specified standards, the Court pointed out 


(192 U.S. at 493): 


As a result of the complete power of Congress over 
foreign commerce, it necessarily follows that no individual 
has a vesteé right to trade with foreign nations which is 
so broad in character as to limit and restrict the power 
of Congress to Getexmine what articles of merchandise 
may be imported into this country and the terms upon which 


right to import may be exercised. 


Moreover, the complainants in the Buttfield case -- like the 


wae! 


wae. 


appellants in this case -- urged that there was a denial of due 
process of law in failing to accord them a hearing before the 
general appraisers upon re-examination and rejection of the tea. 

fhe Court flatly rejected this contention, stating (192 U.S. at 497): 


The provisions in respect to the fixing of standards 
ng the examination of samples by government experts was 
for the purpose of determining whether the conditions 
existed which conferred the right to import, and they 
therefore in no just sense concerned a taking of property. 


22) 


This latter question was intended by Congress to be finally 
settled, not by a judicial proceeding, but by the action 


of the agents of the government, upon whom power on the 


- 


subject was conferred. 
It follows, then, that the instant appellants can assert no property 


interest at this juncture that justifies judicial protection. Nor 


can they protest the lack of a provision in Rule 36 for a formal 


notice an@ hearing in connection with the execution of its provisions. 
At the point of ‘importation, the broad plenary power of the Government 


admits of no such requirements. 
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| 
Subsequent opinions of the Supreme Court have restated and 


| 
even strengthened the Buttfield principles. Thus in/Board of 


mrustees v. United States, 289 U.S. 48, 57 (1933), the Court 


declared: 


The Congress may determine what articles may be imported 
into this country and the terms upon which importation is 
permitted. No one can be said to have a vested) right to 
carry on foreign commerce with the United States... - - If the 
Congress saw fit to lay an embargo or to prohibit alto- 
gether the importation of specified articles, as the Congress 
may, - -. - no State by virtue of any interest of its own 
would be entitled to.override the restriction. 

| 


And in his concurring opinion in Joint Anti-Fascist Committee v. 


| 
McGrath, 341 U.S. 123 at 167 (1951), Mr. Justice Frankfurter noted 
that "The importation of goods is a privilege which, | if Congress 


clearly so directs, may . - - be conditioned on ex parte findings." 


In sum, in the words of Cafeteria & Restaurant Workers Union v. 
i} 


McElroy, 367 U.S. 886, 895 (1961), 


: 
Where it has been possible to characterize that private 
interest . . . aS a mere privilege subject to the Executive's 
plenary power, it has traditionally been held that notice 

and hearing are not constitutionally required. 


See-also Atlantic Cleaners & Dyers v- United States, 286 U.S. 427, 
| 


434 (1932); Brolan v. United ‘States, 236 U.S. 216, 218-219 (1915) =: 


The Abby Dodge v. United States, 223 U.S. 166, 176-177 (1912); 


| 
Weber v. Freed, 239 U.S. 325,329 (1915); and see Sugarman v. For= 


praqd, 267 F. Supp. 817, 824-825 (N.D. Cal., 1967) . 


The unlimited nature of the Congressional power over foreign 
| 


imports makes plain that a formal notice and hearing are not 
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constitutionally or otherwise required with respect to the determin- 
ation whether articles offered for import are in compliance with the 
laws of the United States. It may well be that if an Ronee were 
in fact injured by the action of the Commission or the Customs 
authorities in barring an importation he would have available some 
form of relief under the Administrative Procedure Act or before 

the Customs Court. But the mere failure of Rule 36 itself to 
provide a full-scale acversary hearing at the time of testing the 
importation cannot be oneiaeras significant, let alone fatal. 

Since Rule 36 is an administrative expression of the plenary govern- 
mental power over foreign imports, a full administrative hearing is 
not required. 


3. A serious vroblem is raised as to whether appellants have 


presented 2 justiciable controversy at this juncture. 


Quite apart from the merits of this appeal, a problem remains 
as to the justiciable nature of this controversy. As recognized by 


the District Court's grant of the appellees’ motion to dismiss, 


that problem is whether pre-enforcement judicial review may be had 


of an administrative regulation like Rule 36. 

Paragraph 19 of the complaint asserts that a justiciable 
controversy exists by virtue of (1) a dispute as to the author- 
ity of the Commission to promulgate Rule 36, (2) an alleged 
violation of procedural and due process safeguards, and (3) a 
“pervasive and injurious” effect on the business of the appellants, 


who must make “immediate and significant” changes in the conduct 
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of their business to avoid severe penalties for noncompliance with 
| 

Rule 36. The asserted injuries to appellants’ business and commerce 
| 


are set out more fully in paragraph 14 of the complaint, injuries 


that are said to justify an immediate judicial review of virtually 


all aspects of Rule 36. App. 12-13. : 
But the difficulty faced by these appellants is that Rule 36 


embodies no final or injurious administrative action against these 


appellants and, indeed, the actual and ultimate impact of Rule 36 


on these appellants cannot now be assessed or predicted. It has 


long been axiomatic that “administrative orders are not reviewable 
| 

unless and until they impose an obligation, deny a right or fix some 
| 


| 
legal relationship as a consumationof the administrative process.” 


Chicago & Southern Air Lines v. Waterman Steamship Corp., 333 U.S. 


112-113 (1948); and see United States v. Los Angeles & Salt Lake 


R. Co., 273 U.S. 299 (1927). Yet Rule 36 has not imposed on these 
appellants any obligation, denied them any right or fixed any legal 
relationship with respect to any imported wool wanes Just how 
Rule 36 would apply.to any of these appellants has pot been established 
nor can it be said which of the various provisions of Rule 36 will 

be applied to the plaintiffs as to future imports. will notices of 
release be refused? Will bonds be posted? will testing be required? 
Will there be any reason to suspect misbranding? “What will be the 


| 
basis of any determination’ to require testing or to bar an importa- 


or abridge any power or facility: . . . does not subject the 
[appellants] to any liability, civil or criminal; . . . does not 
change the fappellants'] existing or future status or condition; 

_ . . does not determine any right or obligation... It was merely 
preparation for possible action in some proceeding which may be 


instituted in the future ...- if and when occasion for action shall 


arise." Rule 36; in short, is the equivalent of a new piece of 


legislation that has not yet been executed or imposed upon the 


complaining person or importer. 

Indeed, Rule 36 is precisely the type of administrative 
regulation that was recently found non-reviewable at the pre- 
enforcement stage in the Food and Drug trilogy. Abbott Laboratories 
v. Garéner, 387 U.S. 136 (1967) Toilet Goods Ass'n v. Gardner, 

387 U.S. 158 (1967); Gardner v. Toilet Goods Ass'n, 387 U.S. 167 
(1967). While finding the regulations in those cases to be "final 
agnecy action“ within the meaning of the Administrative Procedure - 
Act, the supreme Court formulated a ripeness-for-review test in 
terms of an evaluation "both of the fitness of the issues for 
judicial decision and the hardship to the parties of withholding 
court consideration.” Abbott, 387 U.S. at 149. Application of that 
‘test in the second case of the trilogy, Toilet Goods Ass'n v.- 


Gardner, 387 U.S. 158, led to the conclusion that the regulation 


in question was not presently ripe for adjudication. 


tion? 


The appellants, in other words, are seeking no more than advisory 


opinion -- virtually simultaneous with the first effective date of 


Rule 36 and before it could be put into operation against these 
| 

appellants -- as to the statutory and constitutional; implications 
| . 


of Rule 36. ‘The appellants do not show that they have sought to 


import any wool products whereby any or all provisions of Rule 36 
would be brought into operation; they have not been benied the right 
to import products without compliance with Rule 36; por have they 
suffered any injury as a result of having complied with that Rule. 
At most, they merely fear what the consequences of compliance will 
be should some future shipment be suspected of being misbranded or 
falsely labeled. For aught that appears in .the complaint or in fact, 


these appellants may be able to secure prompt preentry notices of 
| 


release, or prompt notices of release issued upon examination of 
ae 

their Forms 36A, pursuant to §300.36(c), with none of the feared 

delays or changes in business practices or expensive testing pro- 
v4 | 


cedures. 


Rule 36, like the Interstate Commerce Commission investigative 


order involved in United States v- Los Angeles & Salt Lake R. Co., 
273 U.S. 299, 309-310 (1927), “does not command the [appellants] 


to do, or to refrain from doing, anything; ~. - - does not grant or 


withhold any authority, privilege or license; :. . . does not extend 


It is instructive as well as @ecisive of this case to compare 
the Toilet Goocés regulation held to be unreviewable with that 
portion of Rule 36 to which appellants make their most serious 
complaint, orti dealing with the certification and testing of 
imported wool products: ax 


Toilet Gooés regulation, Rule _ 36 

26 Fed. Rec. 679 

“Where the Commission has 

“When it appears to the reason to believe that any wool 
Commissioner that a person products subject to this section 
has . . . Refused to permit may be misbranded, it may deter- 
Guly authorized employees mine not to issue a notice of 
of the Food and Drug Admin- release but to require that such 
istration free access to all wool products be held for certi- 
manufacturing facilities, fication or testing - - - If 
processes, anc formulae the certification or test results 
involve@ in the manufacture show the goods to be misbranded, the 
of color additives ..- - Commission will not issue a notice 
he may immediately of release until after the goods 
suspené certification have been correctly labeled.” 
service to such person an . : 
may continue such suspension 
until aGequate corrective 
action has been taken.” 


In both regulations, the administrative agency may under 


certain circumstances, based upon what appears to be the case or 


on what the agency believes to be the case, order an inspection of 
the premises or of the products. And in both regulations, the agency 
may then take further action--whether by way of suspension of certi- 
fication service or by way of refusal to issue a notice of release. 
It was in that context that the Court concluded, 387 U.S. at 163, 


that “At this juncture we have no idea whether or when such an in- 


spection will be ordered and what reasons the Commissioner will 


give to justify his order." 


| 
Moreover, the Court in the Toilet Goods case emphasized that 
| 
the regulation there involved was not a self-operative one that 
immediately affected an entire industry or that immediately imposed 


heavy sanctions for disobedience. 387 U.S. at 164-165. It was a 
: | 


regulation quite unlike the Abbott regulation, which provided that 


the drug industry should forthwith label their drugs with the 
established names thereof ac well as the proprietary names or 
designations. 387 U.S. at 138. The Toilet Goods regulation, 
in other words, was not a directive but a warning that certain 


| 
administrative action might take place when and if the agency 


determined that good reasons existed. And the Supreme Court held 
that judicial review of the statutory authority for such a regulation 
| 


had to await the exercise of the agency's discretion, when the reasons 
| 


could be evaluated and when actual damage to the complainants would 
ey 


ensue. That conclusion necessarily follows in this case. It is 
premature to review the statutory propriety of Rule 36 unless and 


| 
until the event occurs as to which the appellants basically complain-- 


i.e., Commission action requiring testing based on its belief that 


a given import may be misbranded. Unless that event) occurs, appellants 


will be able to import their products with a minimum of delay and 


| 
expense and to obtain the necessary notices of release, or pre-entry 


notices, without ‘the burden of performing tests. 

Here, then, the appellants are premature in their assault on 
Rule 36. Those provisions have not yet been applied to sem in the 
context of a present case or controversy. The appellants are merely 
seeking an acvisory opinion as to the validity of Rule 36 should it 
be applied to them in any one of a variety of ways at some future 
Gate as to some future shipment of wool products. They would have 
this Court condemn at one swoop all of the various enforcement 
measures enumerated in Rule 36, measures that are exercisable only 
in relation to specific situations that may make some provisions 
of Rule 36 applicable and others inapplicable. 

Under established judicial doctrine the appellants have no 
standing to press such blunderbuss claims at this point.” "A 
hypothetical threat is not enough.” United Public Workers v- 


Mitchell, 330 U.S. 75, 90 (1947). 


4. The dismissal of the count seeking an adjudication of the 

alleged violation of GATT was clearly correct. 

The second count of appeliants’ complaint asserted that the 
Commission, by the adoption of Rule 36, acted in violation of 
Article III of the General Agreement on Tariff and Trades, an 
executive agreement commonly called GATT. App. 13-14. Article III 


of GATT provides, in essence, that any contracting party shall 


accord products imported from another contracting party “treatment 
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| 
no less favourable than that accorded to like products of national 
origin in respect of all laws, regulations and ceadipemanes affecting 
their internal. sale, offering for sale, purchase, phoraareeicn. : 
distribution or use." 
| 
On a motion offered by the instant appellees, the District 
Court dismissed this second count of complaint. The appellants 
do not renew this GATT point on this appeal nor challenge the ruling 
of the District Court in this respect. That ruling was plainly 
correct. 
No federal or state court has jurisdiction to adjudicate the 


asserted violation of GATT or to render a declaratory judgment 


that Rule 36 breaks the commitment of the United States in Article III 


of GATT. That executive agreement, like a treaty, is a compact 
i ° 

among the United States and 74 foreign nations. all of the commit- 
| 


ments contained in GATT are commitments as between and among the 
as “contracting 
| 
| 


parties." And any violations, nullifications or impairments of those 


sovereign nations signatory to the agreement, known 


commitments -- including violations of Articte III -- can be remedied 


only in accordance with Article XXII of GATT, 61 Stat. A64. Article 


| 

XXIII specifically provides that ifa contracting party considers 
| 
| 


that a provision of GATT has been nullified it may ‘make written 
| 


representations or proposals to the other contracting party or parties 
| 


which it considers to be concerned"; if no satisfactory adjustment 


is reached within a reasonable time, the matter may be referred 
to the other contracting parties, who “shall make appropriate 
recommendations to the contracting parties . . . or give a ruling 
on the matter, as appropriate.” 

Thus GATT contemplates that violations shall be the subject of 
negotiation and settlement as between the sovereign contracting 
parties. There is not the slightest suggestion that any private 
individual or corporation or association has any rights under 
GATT that can be enforced in the domestic courts of any of the 
contracting nations. GATT is a classic illustration of an 
international obligation that falls completely outside the jurisdiction 
of domestic tribunals with respect to violation or enforcement. 

The Supreme Court, more than a century ago, established the principle 
that the judicial tribunals of this country have no jurisdiction 
over, or concern with, violations of international agreements that 
do not expressly create enforceable rights for private citizens. 
United States v. Ferreira, 13 How. 40, 47-48 (1851). That principle 
has never been altered. See Chae Chan Ping v. United States, 130 
U.S. 581 (1889); Whitney v. Robertson, 124 U.S. 190 (1888) . 

Since the rights or benefits under Article III of GATT are 
assertable only by other signatory nations in accordance with 


Article XXIII, the foregoing principle long followed by the Supreme 


Court dictates the dismissal of the second count of the complaint. 
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The District Court acted rightly in dismissing that count. 


CONCLUSION 


For these various reasons, 


dismissing the complaint should 


the judgment of the district Court 


be affirmed. 
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STATEMENT OF 17 ISSUES PRESENTED FOR REVIEW* 


Federal Trade Commission under 


authorizes the Federal Trade 


Bureau of Customs in with- 
2lease for imported wool products -- or 
release under bond -- until the products have been 
The issues presented are: 
exercise of the Commission's 


6 of the Wool Products 


unconstitutional because i) it 
Customs release before any hearing 
elf contains no provision for any 


psequent he 


viously been before the Court on 
r an injunction pending appeal. 


Statement of the 
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Precise Imports Corporation v. Kelly, 378 F. 2d 1014 
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Miscellaneous: 


84 Cong. Rec. 9496 (July 19, 1 

Davis, Administrative Law ( 

6 F.R. 2400 (May 20, I94T) 

Section 8 of H.R. 944, 76th Cong., lst Sess. -------- 

H.Rep. No. 907, 76th Cong., 1st Sese., at 11 

Hearings before a Subcommittee of the House Com- 
mittee on Appropriations, on Independent Offices 


Miscellaneous (continued): 


Hearings before a Subcommittee of the Senate Com- 
mittee on Interstate Commerce, on S. 162, Wool 
Products Labeling Act of 1939, 76th Cong., 
lst Sess., at p. 7 
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STRICT OF COLUMBIA CIRCUIT 


= 
DISTRICT OF 


TEXTILES AND A OUP, AMERICAN 
IMPORTERS £ N, et al., 


Appellants, 


ERAL TRADES COMMISSION, et al., 


Appellees. 


TATES DISTRICT COURT 
F COLUMBIA 


HE CASE 
nts are importers of wool products and an 


trade association. They brought this action 


1 Trade Commission from 


restrain the Federal 
300.36, promulgated by the 
Wool Products Labeling Act of 1939, 


, seg. (App. 1-21). Rule 36 took effect on 
February 12, 1968. Four days later, Judge Hart granted a 
preliminary injunction ageinst its enforcement. (App. 71- 


75). However, on November 4, 1968, Judge Corcoran granted 


the Government's motion for summary judgment, es well as 


the motion to dismiss of the intervenors (a trade associa- 


tion of domestic manufacturers of wool products) and the 


Government. (App. 121). This appeal followed. 


Section 3 of the Wool Products Labeling Act declares 
generally that the sale or distribution of misbranded wool 
products is unlawful and is an unfair method of competition 
and an unfair and deceptive practice under the Federal Trade 
Commission Act. Section 8 of the Wool Products Labeling Act 
provides that all wool products imported into the United States 


“shall be stamped, tagged, labeled, or otherwise identified” 
in accordance with the Act. 15 U.S.C. 68f. In order to 
enforce the Act as to domestic wool products, tne Commission 
utilizes the familiar cease-and-desist procedure set forth 

in Section 5 of the Federal Trade Commission Act, 25 U.S.c. 45. 
Under this procedure, the distributor of a misbranded product 
does not come under constraint until there has been an 
administrative hearing, and a cease-and-desist order subject to 
judicial review. Alternatively, the Commission may bring 2 

suit for condemnation of the wool products, or for a preliminary 
injunction pending the outcome of the administrative cease-and- 


desist proceedings. 15 U.S.C. 68e. In either ever > the 


distributor of the mislabeled domestic wool product gets a 
hearing before being subject to constraint. | 

The question here is whether the Commission nas authority 
to adopt a different procedure with respect to imports. Rule 36 
provides that imported wool products shall be recaiied in 
Customs custody unless the Commission has issued ainotice of 
release or the importer has furnished a bond, and the Com- 
mission may refuse to issue a notice of release if its tests 


-2- 


The appellant 
re is beyond the Com- 
mission's statutory ii ause under it the Commis- 


rom coming into the country 


6 C.F.R. 300.36, and is repro- 


duced in t : t pp. 26-32). The Rule applies to 
any person who ji ol products subject to a requirement 


of format entry through Customs. The importer must file with 
Bureau of Custom form setting forth certain informa- 
including the f : the goods. The Bureau 


Commission. Rnle 36(2). 1e importer may obtain immediate 


of Customs forwerds thi ft to the Federal Trade 


@ bond in a form acceptable to 
> 
the Commissioner of Customs, conditioned upon redelivery to 
he Commission determines not to issue the 


Rule 36(0). Failure to redeliver subjects 


tilizead under the Rule. Rule 36(b), (f). 


issues 
A notice of release may be obtained prior to entry of the 


goods. This "pre-entry notice of release” 


may be obtained by 
submitting a request "accompanied by such information or data, 
including manufacturers’ records, laboratory analyses, foreign 
government certifications, and certifications of government designated 


-3- 


trade BoB OCT OS or other bodies, as will show ng reason to 
believe that [the imported products] may be misbranded. ¥ 

Rule 36(da). The request may also show whether the products 
are of the same type and from the same manufacturer as 


products previously released. Ibid. The request must be filed 


‘ | . 
at least seven working days before the entry. If this is done, 


the Commtsston must act before the entry is made 


issuing a motice of release, informing the importer that the 
| 
goods will have to be tested, or requesting more information. 
\ | 
Ibid. 


If a pre-entry notice of release is not obtained, applita- 


tion for the notice of release is made when the goods arrive 


at the port of entry. Rule 36(c). Ifa Commission inspector 


is on duty at that port, he must act within three days; if no 


inspector is on duty at the port, the Commission must act 
within three days of receiving the request for release. Ibid. 
Failure by the Commission to act within the required time is 
equivalent to issuance of the notice of release. Toid. 

Upon application for a notice of release, the Cpmmission 
may determine that testing is mequizedh Rule 36(e). The 
Commission may choose to accept a certification as, to fiber 
content by a laboratory included in the Commission!'s list of 
approved laboratories, or it may perform its own tests. ibid. 
In either case, if the tests reveal that the goods are misbranded, 
the Commission will not issue a notice of release until the 
goods have been correctly relabeled. Ibid. Ail testing is 
done at the expense or the importer. Ibid. | 


Sy 


Reasons for A 


38), the Commission expleined that the Rule was "intended to 
achieve sudstantial uality in enforcement as between domes- 
tically produced 
to offer substantially al protection to the public with 
reference to ali 7 of wool products.” (App. 33). The 
explained that domestic manufacturers are required 
ations "to keep extensive and detailed 
records disclosing the fiber content of products 
by then * * *. In many instances such records 
11d not ordinarily be-kept in the regular 
less and are maintained at substantial expense 


See 15 U.S.C. 68d(b), 16 C.F.R. 300.31. 


"Domestic manufacturers and dealers are also subject to 


+ their places of business by investigators of 


the Commission's Bureau of Textiles and Furs." (App. 33). 


The records which domestic mufacturers keep enable the 
Commission to prevent many violations of the Act witK respect 
to domestic produ pefore they occur: 


Through such records, it is possible to establish 
a line of continuity from the finished products 
back to the origin of the raw fibers. This record 
keeping plus periodic inspections by Commission 
personnel provides an effective means of policing 
the labeling of domestically produced wool products 
to prevent incipient violations of the statute. 


= 5 = 


In the Matter of R.H. Mac Inc. and Sportemp¢ 


(App. 97) 


“ | 
By contrast, the Commission pointed out, "[fJoreign 


manufacturers and producers are not subject to the; [record- 


keeping and inspection] requirements and are not subject to 
| 
the jurisdiction of the Federal Trade Commission. | Therefore, 


the Commission has found it necessary to develop a different 
4 | 
program intended to achieve substantial equality in enforce- 


ment as petween domestically produced products and; imported 
» | 
products ‘and designed to offer substantially equal! protection 


to the public with reference to all types of wool products." 
(App. 33). 

The inadequacy of cease-and-desist proceedings with 
respect to imports had been explained by Chairman Dixon to 
a House Appropriations Subcommittee: 


Now in recent years, big buyers and 
sellers, big department stores import la 
quantities of woolén knit sweaters. Primarily the 

“problem came in the form of a sweater that could 
come in labeled "all wool" or "virgin wool" or 
Yeashmere" if they wished to do it, and apparensly 
they were coming from certain sections of the 
world. : 


1/ The R.H. Macy case was a proceeding against a domestic 
Yetailer of allegedly mislabeled imported sweaters. In an 
opinion issued shortly after the proposed Rule 36 was issued, 
the Commission explained some of its problems in enforcing 
the Wool Products Labeling Act against imports.. See App. 
95-99. In a separate statement made in response t 
sioner Elman's dissent from the promulgation of Ru 
Chairman Dixon stated (App. 85): 


(Footnote cont'd) 
“a6ee 


Enforcement 


so — 7257) 


records. 


A statement of tr 
imposed on domes 
record-keeping r 


2/ Hearings befor 
Rppropriations, n 
Housing and Urban 
Cong., 1st CAEN? 


would buy them, have 
in to the Federal Trade 
to resolve it by a pro- 
@ good enough answer 
er the fact and literally 
nds of these items might get 
ve sold before you could do 


Congress passed an appropriation 
(App. Vol. II, Document G, p. 7). 
of Rule 36. 
ng the issuance of 


ect to enforcement of 


m made to minimize delays. 
ntry where a sufficiently 
imports arrive, the Com- 

sane ctors on duty so that 
1¢ upon arrival whether to 
or require its testing or 


manufacturers have been 

records which establish a 

om the raw product to the 
Races the supplier of the 
ric content of the raw 
ed manufacturing and bfend 


mrpose of the record-keeping requirement 
s is also contained in the 
C.F.R. 300.31(b). 


mbcommittee of the House Committee 

endent Offices and Department of 

eS Appropriations, 1968, 90th 
- (App. Vol. II, Document G, Exh. 


3/ The appropriation bill was approved October 4, 1968. 
Public Law 90-550, 82 Stat. 937. 
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(App. 36). Furthermore, the Commission stated that the 


testing procedure is "not intended to be applicable to 


products which are not indicated to be subject to wide- 
| 


spread misbrarding." (App. 34). Finally, even in /those 


cases where the goods are required to be tested, the Com- 


mission stated its intention to pass the goods through 
Customs under the form of bond provided in the Rule -- 


which is the form of bond presently furnished by importers 


i 
under standard importation procedures. (App. 35). 
' | 


Because of the preliminary injunction entered) in this 
action, there have been only five days of actual enforcement 
experience under Rule 36 (February 12-16, 1968). During that 
time, the Commission's Bureau of Textiles and Furs| had two 
men stationed at the Customs House in downtown Manhattan and 
two men at the Kennedy International Airport. (App. 107). 
During the five days in which the Rule was in effect, approxi- 


mately 700 shipments were processed at New York. In general, 


the processing consisted of ascertaining that the required 


ing whether or not a notice of release should be i 
that time or testing required. Most entries were. 
processed in a matter of a few minutes, while a 


longer than 30 minutes to process. (App. 107-8). 
| 
h/ The Port of New York is the principal entry port for 
Wool products; approximatel 60% of imported wool products 
come through it. (App. 104). During the five-day period 
in February, 1968, when Rule 36 was in effect, approximately 
700 shipments came in through New York, while ecnly 150 came 
in through other ports. (App. 103-4). 
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. 


» the Assistant Director of the 


sting of wool products for fiber 
be performed in a reasonably 
time oy laboratory personnel 


ualitative and quantitative 
s 


analyses. ts have been performed as 


a@ matter of 


Assistant Director also stated that the 
mission had approved eleven private laboratories for per- 
formance of testing under the Rule, and that several other 


rivat ‘ were under consideration when the pre- 


5 
nection was issued. (App. 111-12). — 


5/ The affidavit of Idelle M. Shapiro, a textile technologist, 
‘employed by the Bureau of Textile and Furs in charge of the 
Bureau's testing laboratory in Washington, gave further 
details of the testing procedure: 


The testing of wool products for fiber 
content involves long recognized scientific 
techniques. Wool products can be tested for 
fiber content through the use of establishefi 
chemical and microscopic procedures for 
qualitative and quantitative analysis. These 
methods which have been prescribed and pub- 
lished by the ASTM [American Society For 
Testing and Materials] and the AATCC [American 
Association of Textile, Chemists and Colorists], 
have been proven to be accurate, reliable and 
reproducible and are used by governmer.t and 
non-government laboratories. Additionally, there 
are many authoritative published references deal- 
ing with fiber identification and analysis. A 
quantitative analysis of a wool product con- 
-taining more than one fiber can be accurately 
performed by these. methods in a relatively 
short period of time. A quantitative microscopic 
analysis can-be usually completed in three hours 
or less. A quantitative chemical analysis usually 
requires approximately four hours for 2 two fiber 


(Footnote cont'd) 
a oi 


STATUTES AND REGULATIOI6 INVOLVED 


Rule 36, 16 C.F.R. 300.36, is set forth at pp 


the Appendix. 
Section 6(a) of the Wool Products Labeling Ac 
68d(a) provides as follows: 


(a) Except as otherwise specificall 
provided herein, sections 68-68j of this 
title shall be enforced by the Federal Trade 
Commission under rules, regulations and pro- 
cedure provided for in the Federal Trade 
Commission Act. 


The Commission is authorized and 
directed to prevent any person from vio- 
lating the provisions of sections 68-68]! of 
this title in the same manner, by the same 
means, and with the same jurisdiction, | 
powers, and duties as though @11 applicable 
terms and provisions of the Federal Trade 
Commission Act were incorporated into and 
made a part of sections 68-683 of this 3 
and any such person violating the provisi 
of said sections shall be subject to the 
penalties and entitled to the privileges 
immunities provided in said Federal Trad 
Commission Act in the same manner, by the 
same means, and with the same jurisdiction, 
powers, and duties as though the applicable 
terms and provisions of the Federal Trade 
Commission Act were incorporated into and 
made a part of sections 68-68j of this title. 


| « 
ee reer 


5/ (Footnote cont'd) 


| 
analysis, with an additional three or four 
hours being required for each additional 
fiber type to be analyzed. The reason for 
the longer times is that samples must be 
dryed in an oven after each procedure. The 
actual time a technician spends working on 
& sample is minimal and numerous samples 
can be tested at the same time. An analysis 
of a product containing only one fiber or a 
qualitative analysis of several fibers can 
be made in a matter of minutes. 


: 4-15). 
(App. 114-15) = 25 = 
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ling Act, 15 U.S.C. 68f, 


ts imported | into the United 
made more than twenty years 
nm, shall be stamped, tagged, 
ntified in accordance with 
1s 68-685 of this title, 
wool products required 
ter 4 of Title 19, shall 
| the matter therein speci- 
SES to said wool 
rovisions of sections 
formation shall be in 
rtification under 


£D 
oA in 
ce 


* 
sect of 1930, as amended, 19 U.S.C. 


follows: 


required by law or 

thereof to be in- 

ed, shali not be 

dy, except under such 
be prescribed by the 

co assure compliance 

regulations, and instruc- 
f the Treasury or the 


enforce 
or appraised 
to have |been 


Customs Service is authorized to 
it has been inspected, examined, 
and is reported by the appraiser 
truly and correctly invoiced and found to comply 
with the requirements of the laws of the |United 
States. The collector shall designate the packages 
or quantities covered by any invoice or entry which 
are to be opened and examined for the purpose of 
appraisement or otherwise and shall order such 
packages or quantities to be sent to the | public 
stores or other places for such purpose |x % 


| 
t9 C.F.R. 11.12 provides in relevant part as follows: 


| 
(2) Wool products imported into the 
United States, except those made more than 
20 years prior to importation, and except 
carpets, rugs, mats, and upholsteries, shall 
have affixed thereto a stamp, tag, label, or 
other means of identification, as required by 
the Wool Products Labeling Act of 1939 *| * *, 


(b) If imported wool products are not 


correctly labeled and the collector is s 
fied that the error or omission involved 
fraud or willful neglect, the importer s 
be afforded a reasonable opportunity to 


tis- 
no 
all 
label 


the merchandise under customs supervision to 
conform with the requirements of such act and 
the rules and regulations of the Federal Trade 
Commission. * * * 


(c) 


| 

Packages of wool products subject to 

the provisions of this section which are not 
designated for examination may be released 

pending examination of the designated packages, 
but only if there shall have been filed in<«con- 
nection with the entry the usual customs single 
entry or term bond in such amount as is prescribed 
for such bonds in §§ 25.3 and 25.4 of this chapter. 


(a) The collector of customs shell give 
written notice to the importer of any lack of 
compliance with the Wool Products Labeling Act 
of 1939 in respect of an importation of wool 
products, and pursuant to § 8.26 of this chapter 
shall demand the immediate return of the involved 
products to customs custody, unless the /lack of 
compliance is forthwith corrected. 


! 
| 
| 

(e) If the products covered by a notice and 
demand given pursuant to paragraph (d) of this 
section are not promptly returned to customs 
custody and vhe collector is not fully satisfied 


that they have been brought into compliance with 
| 
= iA) = 
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Act of 1939, appro- 

1 to effect the 

mages in an amount 

of the merchandise 
estimated duty thereon 
of entry, unless the 
file with the appropriate 
eation for cancelation of 
under the bond upon the 
amages of a lesser amount 
the liquidated damages 
asis of such other terms 
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ARGUMENT 
of the Tariff Act of 1930, 19 U.S.C. 
"shall not be delivered from customs 
custody, except | bond or other security * * * to 
assure compliance wi ll applicable laws * * * which the 
the Customs Service is authorized 


* * * examined * * * and found to 


of the laws of the United States." 


that it law ” retary of the Treasury or the 


¢ 
Customs vice | authorized to enforce"; Congress intended 


Section 8 of the Act, excluding mislabeled woolen products 
from entry into the United States, to be enforced through 
existing Customs procedures. Accordingly, it is clear that 
the Bureau of Customs may exclude wool products at the ports 
of entry, or admit them under bond, pending the results of 


testing to determine the accuracy of the labels. 
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The only remaining question, then, is wheth 
Federal Trade Commission has the authority to i ject itself 
into this established Customs procedure by assuming) the task 
of advising the Bureau of Customs when imported wool products 
should be released from Customs custody. Section 6 of the 
Wool Products Labeling Act authorizes the Commission to 


"cooperate with any department or agency of the Government.” 


15 U.S.C. 68d. Section 6 also authorizes the Commission to 


“cause inspections, analyses, tests, and examinations to be 


I 
made of any wool products subject to [the Act].” Ibid. Thi 


under Section 6 to make such rules and regulations 
necessary and proper for administration and enforcement", is 
sufficient to support a rule which merely re eres the basis 
on which the Commission will cooperate with the Bureau of 

Customs in enforcing the Wool Products Act through established 
Customs procedures. 


| 
2. The lack of any provision for a hearing in Rule 36 


does not violate due process. Where property rights enly are 
involved, there is no requirement that a hearing precede the 
effectiveness of admiristrative action. Ewing v. Mytinger & 
Casselberry, 339 U.S. 5904. Indeed, any other rule would make 
it impossible to enforce laws regarding exclusion of imports 5 
if imported.merchandise is to be inspected and tested at the 
ports of entry, clearly there must be some procedure under 
which the merchandise can be temporarily detained at the 

point of entry so that inspection and testing can be performed. 


Nor does the lack of provision in Rule 36 for a hearing or 


judicial review at any stage vitiate the Rule. Tn/-the first 


= a = | 


5 


ly entitled to a 
uGiciel review in connection with enforcement of 
exclusion of imported merchandise. Buttfield v. 
Stranahan, i U.S. 47 u Moreover, even if the importer 
1dicial review, his right could 
Customs Court or in a district court 
Act, regardless of the 
hearing or judicial review. 
case are not ripe for 
resolution. 1 been no change in the substan- 
uirements with which the importers must comply; 
only enforcement procedures. And the 
Commission's stated intention has been not to enforce the 


Rule mner har @ substantial impact om the importers! 


Gay-to-day business, but rather, in the normal situation, to 
only of samples for testing purposes. 
need for pre-enforcement review here. Moreover, 


be affected by the manner in 


which the Rule is actually enforced, and thus it would be 
a 


better to postpon Gicial consideration of these issues until 


they arise in the context of actual enforcement. 


ARGUMENT 


I. THE FEDERAL TRADE COMMISSION HAS AUTHORITY 
UNDER THE WOOL PRODUCTS LABELING ACT TO 
ADOPT A PROCEDURE WHEREBY RELEASE: OF IM- 
PORTED WOOL PRODUCTS FROM CUSTOMS CUSTODY 
MAY BE WITHHELD PENDING THE OUTCOME OF 
TESTING. 


Section 6 of the Wool Products Labeling Act authorizes 
Commission to make rules and regulations concerning the 
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manner in which wool products must be labeled, 

"such further‘rules and regulations under and in pursu 

of the terms of [the Act] as may be n and proper for 
| 


administration and enforcement." 15 C. 68d. The importers 
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is "necessary and proper for administration and 
of the Act. “As noted above, the Commission 
its lack of jurisdiction to inspect the plants cf 
7f 
manufacturers, and to require foreign m 
. 
records of the fiber content of their enders zien 
impossible to keep misiabeled foreign wool products off the 
market unless testing is done at the ne entry is sought 


through Customs. By testing at that he Combission 


attempting to achieve with respect to imported wool products 


enforcement of equivalent effectiveness to domestic 
enforcement achieved through inspection of plants and 


records of domestic manufacturers. The Commission must, of 
course, be accorded a large degree of discretion in its 
Industries, Inc. v. F.T.C., 355 U.S. 411; F.T.C. v. Universal- 
Rundle Corp., 387 U.S. 244. And clearly, it:was reasonable 
for the Commission to conclude here that there is a practical 


judgment as to the practicalities of enforcement. 


need for testing wool imports at the point of entry through 
Customs. 


The Commission's authority to adopt enforcement pro- 
cedures which it concludes are necessary and proper is not 


unlimited. Section 6 requires that the rules adopted be 


; 
68d. Under this languege, enforcement procedures adopted by 
| 


‘Nunder and in pursuance of the terms of [the Act]" 15 U.S.C. 
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must, of course, be consistent with the terms 
here is 
argue that 
enforcement 
+ the Commission is prohibited from 
tion any additional enforcement procedures. 
importers point to the provision in Sec- 


medial provisions of 


metion suits in the district courts; and 


15 U.S.C. 68f, providing that any 


ort documents may be pro- 


@ penal 1 
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the edures and is therefore beyond 


however, overlooks other pro- 


cifically, Section 6 of the Act 
é 


authorizes the’ Commission "to cause inspections, analyses, 


tests, and n ons to be made of any wool vroducts 
subject to ef Section 6 also authorizes the Com- 
mission to with any department or agency of the 
Government, * * *." 15 U.S.C. 68d. These provisions take 
on special importance in light of the fact that’ umier the 
Tariff Act of 1930, 19 U.S.C. 1499, the Bureau of Customs 
is authorized to hold importes merchandise in Customs custody until 
it is either found to comply with the laws the Bureau of Customs 
- 17 


compliance is furnished. The Wool Products Labeling 


a law which the Bureau of Customs is authorized to | 


test imports for compliance with the Wool Products 


Act prior to releasing them from Customs custody. 


Customs procedure, by conditioning release fron Customs 
custody upon issuance of a notice of release by the Com- 
mission, after testing by the Commission or by Commission- 
approved private laboratories. The Commission's authority 
to establish rules and regulations for enforcement of the 
Act, in combination with its authority to cooperate with 
other agencies of Government and to test and examine wool 


products, is sufficient to authorize a Rule which merely 


establishes a procedure under which the Commission) cooperates 

with the Bureau of Customs in carrying out the enforcemen 

process authorized by the Tariff Act of 1930. andl in view 

of the expertise which the Commission's Bureau of Textiles 

and Furs has developed over the years in the domestic enforce- 

ment of the Wool Products Labeling Act, it is surely reasonable 

and consistent with the Act for the Commission to make this 

expertise available to the Bureau of Customs in the per- 

formance of its statutecry responsibilities. 
We now show 1) that the Bureau of Customs is authorized 


| 
to enforce the Wool Products Labeling Act by holding mer- 


| 
chandise in customs custody until it is either found to 
| 


comply with the labeling requirements of the Act, or @ bond 


| 

conditioned on compliance is furnished; and 2) shat Rule 36 
| 
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ty which the Commission has 
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1stoms custody in order to 
the Wool Products Labeling Act. 

Lority to the Bureau of 


orted goods until they have 


quired by law or 
thereof to be 
raised, shall not 
s custody, except under 
y as may be prescribed 
asury to assure com- 
laws, regulations, 
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srvice is authorized 
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ectly invoiced and found 
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n in the application of this 
e 
ol products are "required by 


thereof to be inspected, 


Act is a law “which the Secretary of the Treasury or the 
Customs Service is authorized " The answer to this 
question is found in the Wool Products Labeling Act and its 


legislative history. 


generally that imported wool products "shall be 


tagged, labeled, or otherwise identified in accordance with 


[the Act]." In addition, Section 8 requires 


predecessor’ bill, Section 8 had provided that an i 
be refused admission if the Commission certified to the 


Secretary*of the Treasury that it had reason to believe 


@ misbranded product was being imported. S. 3052, 75th 


Under that bill, the importer at the subsequent hearing } 


"the burden of proof to show said wool product is not being 


imported, or offered for import, in violation of the provi- 
| 
sions of the Act. S. Rep. No. 1685, 75th Cong., 3G Sess., at 


p. 4.” Senator Schwartz, the sponsor of the bill, explained 
| 
| 

6/ This title appears in Section 8 as originally passed. 

54 Stat. 1132. 


7/ Under the procedure of the predecessor bill, the Commission 
was required to give "notice of opportunity for appearance and 
hearing" to the importer before making the certification on 
the basis of which the Secretary of the Treasury could refuse 
admission. However, contrary to appellants' assertion (brief, 
p. 13, n. 8), the predecessor bill did not require! the hearing 
to take place before imports could be excluded. This is made 
plain by Section 8(b) of the predecessor bill, which provided 
for a second certification to the Secretary of the! Treasury 

in the event that the Commission decided, after hearing, that 
the imports were misbranded. S. Rep. No. 1685, 75th Cong., 

3d Sess., at p. 4. (App. Vol. II Document E). Clearly, the 
first certification, on the basis of wnaich the Secretary of 
the Treasury could exclude further imports, was intended to 
provide interim exclusion pending the outcome of the hearing. 

| 
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next Congress why the 


New provision is substituted with respect 
It avoids unjust burden that might 
importer under S. 3052, and it 
and utilizes forms and pro- 
93 
Hearings ber ut nitt of the Senate Committee on 
Wool Products Labeling Act 
at p. 7. (Emphasis added). 
1930 included 19 U.S.C. 1499, 
exclusion of imports without a 
prior hearing. 46 Stat. 728. 
intention that the Bureau of Customs would conduct 
ucts, and utilize existing Customs 


de misbranded products and to enforce the 


the Wool Products Labeling Act, was 


Schwartz during the Senate debates 


% was and is also complained that it will 
be impossible to secure protection from imports 
from iforeign countries. By tying in labeling 
with ‘the customs laws and with cooperation from 
the Treasury Department the difficulties sur- 
mised will be overcome under the terms of 
Senate bill 162 and House bill 944. The Secre- 
tary ‘of the Treasury, in his letter to the 
House committee, specifies the number and 
official character of employees needed at our 
ports and abroad to perform the duties required. 


84 Cong. Rec. 9496 (July 19, 1939). Senator Schwartz then 

went on to read a letter from the Secretary of the Treasury 

stating that adoption of the bill would require the Depart- 

ment to hire "four examiners of merchandise and four clerks 

* * * in the offices of the respective appraisers of mer- 

chandise. It is also estimated that three junior analysts and 
Se 


that the Department of the Treasury required these 
employees only because the Bureau of Customs was r¢ 
enforce the Act through examination and testing of ji 
wool products. 
Thus the Wool Products Labeling Act is clearly 

4 


"which the, Secretary of the Treasury or the Customs Service 


is authorized to enforce" within the meaning of 19/U.S.Cc. 1499, 
t 


and imported wool products are required by the Act) "to be 
inspected, examined, or appraised" by Customs offi¢iels. 

19 U.S.C. 1499 is precisely applicable, and that statute 
authorizes the Bureau of Customs to withhold release except 
upon furnishing a bond, until testing shows that the imported 
goods conform to the Wool Products Labeling Act. 19 U.S.C. 
1499 was in effect, as part of the Tariff Act of 1930, when 
the Wool Products Labeling Act was adopted. 46 Stat. 728, 


as amended by 52 Stat. 1084. Thus Section 1499 wag one of 


: | 4 
the existing customs procedures which Congress expected the 


Bureau of Customs to follow in enforcing Section 8 | of the 
Wool Products Labeling Act. 

Further confirmation of the authority of the Bureau of 
Customs to withhold release of mislabeled wool products -- 
without first holding a hearing -- is found in 2 regulation 
adopted by the Commissioner of Customs shortly after adoption 
of the Wool Products Labeling Act, before the Act went into 


effect. This regulation adopted the requirement of Section 8 


of the Wool Products Labeling Act that imported products be 


correctly labeled, and then provided: 
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Further provisions of the 
if tests show mislabeling, immediate 
bond could be demanded 
the value of the 
compliance was corrected. 
in effect. See 19 C.F.R. 
temporaneous construction of a statute by the 
responsibility of setting its machinery 
work efficiently and smoothly 
new", (Norwegian Nitrogen Co. v. 
U.S. 294, 315), this regulation is per- 
suasive suppo me conclusion that Congress intended the 
Wool Produ I 4 enforced by the Bureau of 


Customs througn withno se of imported wool products 


from Customs ¢ ‘pending the results of testing. 


Section f Wi Products Labeling Act provides that 
falsification of import invoices or of the consignee's declara- 
4 to imported wool products is an unfair method 
an unfair and deceptive act or practice 
Commission Act; and that any person 
8/ The Wool Products Labeling Act was enacted on October 14, 


I940, to be effective nine months after the date of passage. 
Stat. 1133. 
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| 
| 
| 
who commits such falsification may thenceforth be prohibited 


upon filing a bond in a sum double the value of 

and any duty. 15 U.S.C. 68f. Appellants argue 

the only procedure whereby imported wool products may D 
excluded at the border -- that unless the import | 
found to be guilty of falsification in his invo: ce 


tion, he can bring in wool products without first submitting 


| 
them to inspection and testing at the border. 
However, there is nothing in the statute to indicate 


that imported wool products may be excluded only when the 
| 
importer is found to have falsified the invoice or) consignee's 


| 
declaration. Indeed, as we have noted, Congress intended 


Section 8 to be enforced through existing Customs procedure; 
and these procedures, under 19 U.S.C. 1499, included with- 
holding. release of all products at the border pending inspec- 
tion and testing for compliance with law. Moreover, the 
pertinent House Committee report shows conclusively that 
Congress intended the procedure set forth by Section 8 for 


cases of falsification of import documents to be an additional 
| 


means of enforcement, rather than the exclusive means for 


enforcing the exclusion of mislabeled wool imports. The 


report -states: 


Section 8 provides for the exclusion of 
misbranded wool products from the United 
States * ¥ ¥ unless stamped, tagged, labeled, 
or otherwise identified in accordance with the 
provisions cf this act; and all invoices of 
such wool products are required to set forth 
the information required under this act and 
[the Tariff Act of 1930]. | 
| 

The section also deals appropriately with 
falsification of invoices, or failure to furnish 
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lst Sess., at ll. As this 
Congress viewed the exclusion of mis- 


on against falsi- 


of Customs, in enforcing the 


ool products, to the procedure set 


y under the 
© conduct tests 
ment of the 


oms procedures. 
effect of Rul erject the Federal Trade 
and Furs into the established 
19 U.S.C. 1499 and 19 C.F.R. 
that Commission employees, 
employees, perform the necessary 
md determine whether imported wool 
products are l > o that they may be released 
from Customs cu anner, the expertise of the 
Commission's B S$ and Furs, developed in 


ement, may be utilized in 


9/ This Committee Repurt concerned H.R. 944; another bill 
was passed, but Section © of H.R. 944 (which is set forth 
in full in the report) was identical to Section 8 of the 
Act as finally passed. 


HAG eS 


connection with the determinations that the Bureau jof Customs 
| 
| 

is required to make at the ports of entry. In view of the 


clear intent of Congress to utilize existing Customs pro- 


the adoption of Rule 36 in no way departs from the lenforcement 
scheme established by the Act. The Commission's authority 

"to cause inspections, analyses, tests, and examindtions to 

_ be made of any wool products subject to [the Act]", combined 
with its authority "to cooperate with any agency of the 


Government" (15 U.S.C. 68d), furnishes ample statutory basis 


for the participation of the Commission's Bureau of Textiles 


| 
and Furs in enforcement of the Act through established Customs 


rocedures. And the Commission's general authority to make 
y 


“such further rules and regulations under and in Seer SE ASS 


of the terms of [the Act] as may be necessary and proper for 
administration and enforcement" (15 U.S.C. 68d) is enple basis 
for a regulation which establishes a formal procedure defining 
the duties and responsibilities of the Bureau of Textiles and 
Furs in connection with the established Customs procedure. 
Over the years, the Bureau of Textiles and Furs hes developed 
considerable expertise in the enforcement of the Wool Products 


. Labeling Act. There is surely nothing inconsistent with the 


Act in permitting that expertise to be made available on a 
i 


formalized basis to the Bureau of Customs in connection with 


its responsibility to exclude mislabeled wool products from 


entering the country. 
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any provision for a hear- 

This argument is based 

holding of goods 

efore a hearing is held; and 2) the fact 
1© provision for an administrative 


after release from Customs custody has 


Clear that, at least where only property 


involved, due process does not require a hearing 


there was "no claim that the 
harmful or dangerous to 


customs area, the practicali- 
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that an administrative decision 


e country without 


rether they should 


that imported merchandise that 


delivered from customs custody" 
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except under bond, until the 
performed. 19 U.S.C. 1499, 
Bureau of Customs must have, 
imports are to be enforced. And if due process permits the 
Bureau of Customs to exclude imports pending inspection and 
testing, clearly the Federal Trade Commission may also do it, 
given adequate statutory authority. ; | 
The Supreme Court has held that Congress may constitu- 
tionally provide for exclusion of imports without an adminis— 
trative hearing, or judicial review, at any stage. See 
Buttfield v. Stranahan, 192 U.S. 470, Sustaining summary 
administrative refusal to admit a shipment of teal 


Tea Inspection Act: 


power of 
mmerce, it nece 
ndividual has 2 | 


f Congress to 
determine what articles of merchandise 
may be imported into this country and the 
terms upon which a right to import may bie 
exercised. aes 


* * * 


due process of law in failing to accord | 
plaintiff in error a hearing before the 
Board of Tea Inspectors and the Secretary 

of the Treasury in establishing the standard 
in question, and before the general appraisers 
upon the reexamination of the tea. ¥* *¥ * [W]e 
are of the opinion that the Statute was not 
objectionable for that reason. The provisions 
in respect to the fixing of standards and the 
examination of samples by government experts 
was for the purpose of determining whether the 
conditions existed which conferred the right 
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administrative determina- 


ent of Basis and Purpose accompanying issuance 
stated that it would "continue to 
Customs and into the hands of 
and conditions of the bond 


nstances where 


L 
(App. 35). In addition, the 
e 


effort nas been made to minimize 
Appellants, by bringing this action and 
unction, have prevented the accumu- 
lation of 
Rule 36. Thus they ar ly in a position now to question 
the Commission's statement of intention regarding enforcement 
of the Rule, or to assert that it will be enforced in @ manner 


causing unnecessary hardship. 
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2, The fact that Rule 36 itself provides for 


oad 
a 


trative hearing or judicial review at any stage o 


release, the importer may obtain judicial review. 


review is required -- either in the Customs Court 


Ino adminis- 
| 
the pro- 


+ if such 


un 


Tariff Act, 19 U.S.C. 1514, or, if Customs Court review 


not available, in a district court under Section 1 


Administrative Procedure Act. 


10/ Customs Court review is available for "ell de 
Fhe collector [of customs], including * * * decisi 
cluding any merchandise from entry 
provision of the customs laws, * * *." 19 U.S.C. 

Customs Court jurisdiction is exclusive. 28 U.S.C 
There would be a question as to whether a case und 
is an action to review a decision of the collector 
who would have custody of the goods and would be t 


actually withholding entry -- or a decision of the 


Trade Commission. There would also be a question 
Section 8 of the Wool Products Labeling Act is a 
the customs laws." In Precise Imports Corporation 
378 F. 2a 1014 (2a Cir. 7), certiorari denie 
exclusion of imports under the Switchblade Knife A 
reviewable in the district court rather than the 

However, Section 8 of the Wool Products Labeling A 
specifically to imports, while the provision of th 


Knife Act involved in Precise Imports was of geney 
ne Customs Court, | 


nN 


If review does no ze" in 
over any review action would be in the Gistrict co 
Imports v. Kelly, supra. The scope of review coull 
Timited; it might be dctermined that the determina 
content and adequacy cf labeling was a matter who 
to agency discretion, within the meaning of the A 
Procedure Act. 5 U.S.C. 701 (Supp. III, 1965-67) 3 
Forbragd, 267 F. Supp. 817 (N.D. Cal. 1967). 
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(N.D. Cal. 1967). Put the important point h 
courts have ample power to provide the import 
hearing and judicial review if he is entitled to 
despite the silence of Rule 36 on the subject. 
failure of Rule 36 to provide for 
review does noe affect its validity. 
Iii. THIS CHALLENGE TO RULE 36 IS NOT | 
i RIPE FOR JUDICIAL RESOLUTION. 


v 
In three recent cases, the Supreme Court lei 
' 
standards.for when actions seeking declaratory judgments as 


| 
| 
'down the 


to the validity of administrative regulations, prior to 
enforcement of the regulations, would be ca i to be 


ripe for judicial resolution. Abbott Laboretories|v. Gardner, 
: | 


387 U.S. 136 (1967); Toilet Goods Ass'n v. Gardner, 387 u.8./sh/-9e7/) 


nd Crrdaey 0 Tole Gey Asm, 387 US. 
st {1% (1969) . In Abbott Laboratories v. Gardner and)Gerdner v. 


Toilet Goods Ass'n, pre-enforcement review was held permissible, 


while in Toilet Goods Ass'n v. Gardner, an action seeking pre- 
a te tl eer at deri Avahette bene ees, r = 


enforcement review was held not to be ripe. In our view, 
the present case is on all fours with Toilet Goods v. Gardner 
and, under that decision, is not ripe for judicial! resolution. 
In Toilet Goods v. Gardner, the Commissioner of Food and 
Drugs, acting under statutory authority "to promulgate regula- 
tions for the efficient enforcement" of the Act, adopted a 
regulation requiring his inspectors to be given free access to 
all manufacturing facilities involved in the manufacture of 
color additives. See 387 U.S. at 161. The Supreme Court 
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concluded that judicial resolution of the question) of the 


statutory authority for this regulation 
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problems, the problems 
e may create for the importers, 
manner in ; ule is enforced, are surely 
etermining whether the 
neme of the Wool Products 
these factors is likely 
the context of a specific 
could be the case in the 
made here." Ibid. 
and Gardner v. Toilet 
Goods Ass'n, er ma review was allowed of regulations 
which, unii lgated substantive standards with 
which the vl ustries were required to comply, subject 
to risk of criminal penaltic se were "self-executing" 
regulations, with "an immediate and substantial impact” on the 
regulated industries, effecting directly their "day-to-day 
business.” 367'U.S. at 152, 171. By contrast, none of the 
substantive requirements of wool labeling have been changed 


here. And the Commission has said that it intends to enforce 


° 
the Rule so that normally only isolated samples of goods wild 
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withheld from immediate Customs 
(App. 35). Thus Rule 36 should not 
importers! day-to-day operations. There is 
for pre-enforcement review, and the Court's 
the questions raised here could be assisted 
in the context of actual enforcement. 
CONCLUSION 
The judgment of the district court dism 


complaint should be affirmed. 
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